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The Jailing of A Journalist:

Prosecuting the Press 

for Receiving Stolen Documents
Mark Feldstein*
In 1973, the FBI arrested investigative reporter Les Whitten and charged him with possession of stolen government documents.  This jailing of a journalist during the Nixon administration was largely overshadowed by more famous cases involving the media during the Watergate era.  But United States v. Whitten turned out to be an important victory for press freedom at a time when First Amendment rights were under siege by the government.  The case would eventually inform two other important media law cases, help shape a third, and reinforce new government rules protecting journalistic privilege.  Although more recent court decisions appear to be moving toward journalistic liability for receiving stolen documents, the impact of the historic Whitten case is arguably still being felt today. 

It was a frosty winter morning on the last day of January 1973.  The chill in the air was not just because of the weather.  Less than two miles from Richard Nixon’s White House, a squad of armed FBI agents descended on a Washington, D.C., neighborhood.
  Their target was not a violent drug dealer or Mafia kingpin, but a mild-mannered journalist who liked to spend his spare time translating French poetry.
   Forty-four-year-old Les Whitten, the chief investigative reporter for syndicated columnist Jack Anderson, was handcuffed and hauled off to jail, his pen and reporter’s pad confiscated by FBI agents.
  Whitten was charged with possessing stolen government documents, a felony that threatened to keep him behind bars for up to ten years.

     
Twelve blocks away, at a White House press conference, President Nixon openly baited reporters and celebrated privately how he “took off his gloves” with the media.
  While Nixon did not mention Whitten’s arrest, his closest legal advisors had already drawn up a list of media enemies whom they intended to punish – with Whitten’s boss, columnist Jack Anderson, the very first journalist on the list.

     
None of this was known at the time by the hapless Whitten,
 who walked into what turned out to be an FBI trap.  As the reporter would soon discover, he was the latest target in the administration’s ongoing war against the media, which had escalated to the unusual point where criminal rather than civil sanctions were the weapons of choice.  Indeed, by prosecuting a journalist for receiving stolen documents rather than for publishing them, the government appeared to have found a legal loophole allowing it to punish the press for critical reporting.

     
The purpose of this article is to examine United States v. Whitten,
 a case that has generally been overshadowed by more famous battles of the Watergate era. Yet Whitten’s jailing would help shape some of these other, more celebrated legal precedents as part of a chain of legal and political events whose ramifications are arguably still being felt today.  The chill in the air that January day in 1973 went deeper than just the wintry weather, for it was also the product of a cooling political climate that threatened to chill press freedom as well.

     
While the broader topic of Nixon’s overall war against the media has attracted notice,
 Whitten has largely been ignored by legal scholars – most likely because the case never went to trial and thus produced no court decision for interpretation.
  Columnist Anderson mentioned the case in two of the fifteen non-fiction books he authored – briefly in a recent memoir, more fully in a 1973 book about the Nixon administration.
  As the columnist told it, the issues involved were strictly political, a White House maneuver to intimidate its critics in the press:

So what if the case is ultimately thrown out of court?  In the meantime, they have arrested a troublesome reporter, clapped him in jail, threatened him with ten years in prison, flushed out some of his sources, and in doing so, reminded other troublesome reporters that the same thing could happen to them.  [The White House] had already won [its] victory the moment the headlines hit the streets announcing the arrest of another reporter.  It was a victory that will bear fruit every day, whenever any reporter holds back for fear of getting into trouble, whenever a source fears to come forward lest he be exposed, whenever an editor “goes easy” for fear of government retaliation . . . whenever a citizen anywhere can be influenced to think of reporters as lawbreakers, the kind of people who have to be arrested.

Anderson’s views, however, were necessarily infused with the passions of the time.  A more detached, historical perspective using historical scholarship is overdue.  

 
This article examines relevant legal precedents preceding and following United States v. Whitten, the political context that led to the reporter’s arrest amidst the burgeoning Watergate scandal, the questionable evidence used to jail Whitten, and the way journalists used an amalgam of strategies to fight back.  The article also addresses the role of the case in legal history: how the Nixon administration’s prosecution of Whitten threatened to create new case law that could have effectively undercut the media’s victory in the recent Pentagon Papers case; how administration officials then tried to use Whitten’s arrest to obtain the names of confidential journalistic sources; how the case would affect  two other important media cases of the time, Reporter’s Committee for Freedom of the Press v. AT&T
 and Anderson v. Nixon,
 and may have helped play an important early role in limiting the damage to press freedom from another recent and important legal case, Branzburg v. Hayes;
 and,  finally, how Whitten’s arrest was soon followed by reforms restricting federal prosecutors from engaging in such abuses in the future.
 
Historical Context

     
Richard Nixon’s antagonism toward the news media developed many years before he reached the White House.
  Nixon aide William Safire later acknowledged that he and his colleagues engaged in a “conspiracy . . . to discredit and malign the press  . . . to defame and intimidate Nixon-hating newsmen.”
  Safire said this “anti-media campaign” was “encouraged, directed and urged on by the president himself.”
  In the words of one scholar:

Almost every president of the United States has fought [the press] in his own way.  The administration of Richard Nixon differed in the speed with which it moved to attack the media at many levels and in the intensity and scope of its well-orchestrated activities.  From the Nixon White House there emanated, for the first time, attacks intended to damage the credibility not of a single journalist but of whole classes of them; to intimidate publishers and broadcast ownerships; and, almost unthinkably, to establish in American jurisprudence the legality of censorship.

     
Within months of his inauguration, Nixon’s vice president, Spiro T. Agnew, launched a public attack on what he called the “small and unelected elite” of the media, which Agnew declared held a “concentration of power over American public opinion unknown in history.”
  The vice president’s broadside was written by Nixon speechwriter Patrick Buchanan and approved word-for-word by the President himself.
  “This really flicks the scab off, doesn’t it?” Nixon said gleefully of the speech.
   A week later, Vice President Agnew launched another incendiary attack against the press.  “The day when the network commentators and even gentlemen of the New York Times enjoyed a form of diplomatic immunity from comment and criticism of what they said – that day is over,” Agnew proclaimed.

     
Soon after, White House officials drew up a memo instructing the Justice Department and Internal Revenue Service to use tax audits and antitrust actions “as a method to look into the various [news] organizations that we are most concerned about.”
  The White House counsel urged targeting specific journalists and other “enemies” by name, writing that “we can maximize the fact of our incumbency in dealing with persons known to be active in opposition to our administration.  Stated a bit more bluntly – how we can use the available federal machinery to screw our political enemies.”
  According to tapes of the president’s Oval Office conversations, Nixon personally instructed his chief of staff, H.R. Haldeman, to target the Washington Post, a special Nixon bête noire:

Nixon:  The main thing is the Post is going to have damnable, damnable problems out of this one.  They have a television station . . . and they’re going to have to get it renewed.

Haldeman:  They’ve got a radio station, too.

Nixon:  Does that come up, too? . . .  It’s going to be goddamn active here. Well, the game has to be played awfully rough.

     
The threats were not empty.  A business partner of Nixon’s friend, Bebe Rebozo, filed paperwork with the Federal Communications Commission challenging the license renewal of a TV station owned by the Washington Post.
   Nixon’s normally pro-business Justice Department filed anti-trust charges against all three television networks.
  Administration attorneys also drafted legislation that many legal experts believed would have eviscerated the First Amendment by making it a felony for journalists to receive unauthorized leaks; the bill was dubbed “Nixon’s Revenge.”
  Administration officials even ordered secret wiretaps on the phones of journalists whose stories had embarrassed the White House.
  

     
But perhaps the administration’s most ominous moves against the media were in the legal arena.  In 1971, the President ordered the Justice Department to go to court in an effort to stop the New York Times and Washington Post from publishing articles based on the so-called “Pentagon Papers,” a classified government study of the origins of the Vietnam War.
  The administration’s legal action was an unprecedented attempt by the government to engage in prior restraint during peacetime.  “At no time in the previous history of the republic had it been true, even in wartime, that two major newspapers (in most judgments, the country’s best) showed the hand of the censor at the same time,” William E. Porter wrote.
  Nixon’s prosecutors, including Assistant Attorney General William Rehnquist, temporarily succeeded in their quest for prior restraint of the newspapers, although the Supreme Court eventually ruled on behalf of the press.
  That even this temporary case of prior restraint could occur in a case involving historical documents on the Vietnam War was particularly disturbing, since as the Supreme Court itself ultimately concluded there was no national security threat from publication. 
 

     
More legal damage to the press took place when Attorney General John Mitchell, Nixon’s former campaign manager, pushed the case of Branzburg v. Hayes
 to the Supreme Court against the advice of career professionals in the Justice Department.
  Then, with Nixon appointees supplying the crucial margin, by a 5-4 vote the Supreme Court ruled for the first time that journalists could be forced to reveal confidential sources to grand juries.
  At the time, the Branzburg decision was widely viewed as a major setback to press freedom, although its impact would ultimately be blunted by subsequent court rulings.
  Nonetheless, within six months, more than a dozen reporters were jailed for refusing to identify confidential sources.
  The ruling also made journalists much easier targets for libel suits because they could no longer defend themselves by citing their anonymous informants.
  

     
Nixon’s anger against journalists often seemed personal. “I want an FBI check on that bastard,” Nixon declared after a mildly critical story by CBS News correspondent Daniel Schorr.  The Justice Department launched a formal investigation of Schorr, questioning his family, neighbors and bosses about the newsman’s loyalty.
 “That guy is a Communist,” Nixon said of another CBS reporter, Marvin Kalb.  Kalb’s phone conversations were wiretapped at the orders of the White House.
   The White House also pressured CBS to fire reporter Dan Rather and orchestrated a secret letter-writing campaign against him after the President told aides “to really do a job on Rather.  . . . Rack him up pretty good. . . . Keep the heat on him.”
 

     
But of all the many Nixon enemies in the media, the president had a special animus for investigative reporter Jack Anderson, whose daily “Washington Merry-Go-Round” column with Les Whitten had an estimated readership of forty million people and was the most widely read column in the nation.
  The president was particularly enraged by the column’s frequent exposés that were based on classified government documents, and he soon took steps to try to neutralize the reporters.
  At Nixon’s request, White House aides ordered Pentagon investigators to fabricate evidence that Anderson was a homosexual.
  When that failed, the Central Intelligence Agency illegally conducted domestic surveillance of Anderson and Whitten in an unsuccessful attempt to discover their confidential sources.
  Nixon aides even met with a CIA official to devise more dangerous strategies: drugging or poisoning the columnist, staging a fatal mugging or car crash, or simply shooting him in a direct assassination.
  While none of these plans was ultimately put into effect, a less lethal one soon took place: the jailing of Anderson’s top reporter.

Jailing A Journalist

     
Like his boss Jack Anderson, Les Whitten had angered the Nixon administration and become the target of secret CIA surveillance.
   But it was Whitten’s reporting on FBI bungling that would trigger his arrest.  In November 1972, in what Anderson called “the most spectacular Indian uprising since the days of General George Armstrong Custer,” a group of 800 Native Americans seized the federal headquarters of the Bureau of Indian Affairs in Washington, D.C.
  The Indians occupied the building for six days as a protest against various government abuses of Native Americans.  Eventually, they negotiated their way out and left in a forty-car caravan under an armed police escort.
  What the FBI did not know at the time, however, was that the Native Americans also spirited out with them hundreds of thousands of original BIA documents, some of them classified.
  “[T]he police had no idea they were unwitting accomplices in the biggest documents heist in history,” Anderson later wrote.  “Hundreds of thousands of documents slipped through the FBI dragnet.”
  

     
The FBI searched frantically for the purloined papers, but virtually all of them had  disappeared without a trace – or so it seemed.
  In fact, reporter Whitten was soon able to locate them, and Anderson jumped on the story with glee:

Day after day we published stories pieced together from these documents – columns which told of Indian murders that went uninvestigated; of white trading posts that swindled the Indians with impunity; of Indian land strewn with timber wastes, its earth torn up, its waters polluted with mining poisons. . . . I occasionally yielded to the temptation to make sport of the tribulations of the FBI, whose agents were tripping over their nightsticks in a dozen states, and had gotten no closer to the Indian documents than the quotations they read in our column.  The FBI, apparently, took our jibes in ill humor.

Indeed, according to once-classified Justice Department memos, top FBI officials closely analyzed the embarrassing Anderson columns, noting “ANDERSON’S  past demonstrated antagonism to the Bureau” and the “many instances [he] has been critical of the FBI’s investigative efforts.”
  Agents decided not to ask the reporters for help getting the documents back “unless the Department of Justice intends to use subpoena power and court orders should they refuse to cooperate.”

     
By the next month, the Indians, believing they had made their point, began returning the documents to the government.
  Their intermediary was Hank Adams, a moderate Native American leader who believed the protestors’ law-breaking was undercutting their cause.
  On several occasions in December, Adams called FBI agents to his Washington apartment to hand over the latest batch of missing documents he had acquired from other, more radical Indian activists.
 

     
In January, Adams received yet another batch of documents and again made an appointment to meet with government officials at the BIA.
  This time, the papers, in three boxes, were primarily old Indian land decisions – “nothing newsworthy in them,” Adams reportedly told Whitten.
  But Whitten thought the return of the documents to the BIA was itself newsworthy.  On January 31, 1973, at 8:45 a.m., Whitten drove to Adams’ Washington apartment to cover this latest return of the stolen BIA papers.
  After making sure that the documents were as dull as promised, Whitten helped Adams mark the boxes with the name and phone number of the FBI agent who would receive them.
  Adams had an appointment scheduled for 10 a.m. at the BIA.
   

     
Whitten waited with Adams in his apartment for a third man to show up, another Indian rights activist who often served as Adams’ driver.  But the driver never arrived.  Whitten offered the use of his car, and Adams called the BIA to let the agency know he was on his way.
  Adams and Whitten were loading the boxes of stolen documents into the trunk of the reporter’s yellow Vega hatchback when they were surprised by a team of FBI agents.
  Adams’ no-show driver, it turned out, had been an undercover policeman working with the FBI.
   Agents called Whitten by name and told him he was under arrest for receiving stolen goods.  The reporter started taking notes, but agents grabbed his note pad and placed him in handcuffs.
   FBI agents informed Whitten of his rights and drove him in an unmarked car to the FBI’s Washington field office.
  

    
At the FBI’s local office, agents instructed Whitten to sign a statement acknowledging that he had been read his Miranda rights.  The reporter refused.
  As agents snapped his mug shot, Whitten demanded that they also take photos of the boxed documents that the FBI had seized – a close-up that would exonerate him by showing the name and number of the FBI agent to whom his source was going to deliver the stolen papers.
  

     
Whitten was in custody for eight hours, five of them behind bars.
  Wearing his trademark trenchcoat, the reporter sat on a hard bench and seethed.
  The delay in releasing Whitten was apparently caused by prosecutors, who were debating how to word the indictment against him.
  Later that afternoon, prosecutors formally charged in court that Whitten did “unlawfully receive, conceal and retain three cardboard boxes of government documents, books and records, with intent to covert the said property to his own use or gain” while knowing that the documents had been stolen.
 Adams was similarly charged.
  Both men pleaded not guilty; each faced up to ten years in prison and a $10,000 fine. 
   

     
Although Whitten posed no threat of fleeing, prosecutors argued at a hearing that he should be forced to report regularly to authorities while awaiting trial – “just to humiliate him,” according to his attorney, Betty Southard Murphy.
  Columnist Anderson was so angry he stood up to try to address the court, but Murphy said she told him, “Be quiet – you’ll get us in more trouble.”
  The federal magistrate decided to release Whitten on his own recognizance.
  But federal agents still wouldn’t let him go.
  Finally, Murphy asked authorities for a sheet of paper and began in longhand to prepare a writ of habeas corpus; a few minutes later, Whitten was released from jail.
 

Legal Background

     
After springing Whitten from jail, his attorneys began reviewing relevant case law.
  It turned out that journalistic acquisition of sensitive government documents had been a fundamental part of newsgathering ever since the beginning of the republic.  During George Washington’s presidency, anti-Federalist newspapers published verbatim secret treaties and confidential cabinet minutes.
  President James K. Polk fumed at “the treasonable course of the [opposition Whig party] editors” for publishing his private letters and secret drafts of treaties.
    During the nineteenth-century, reporters frequently paid outright for purloined government documents.
  In a handful of cases, Congress ordered journalists confined in the Capitol building for contempt as punishment for publishing information about secret congressional proceedings.
  Nonetheless, according to an authoritative text on the topic: 
[I]t is rare that a member of the press is charged with the theft of government property.  More often, a reporter’s source, typically a government employee or former employee, will face prosecution for taking, without authorization, and supplying to the press documents or other material from a government installation.  Nevertheless, a journalist who acts in concert with such a source, or who solicits him to misappropriate classified documents, has not been immune from criminal prosecution.
   

     
Under common law, conviction for receiving stolen property customarily requires proof that the recipient knows the goods are stolen and has “felonious intent respecting the rights of the true owner.”
  In other words, the theft must deprive the rightful owner of the use of the stolen items.  As a result, according to one legal scholar, journalists have been  largely immune from prosecution under common law since their “temporary taking” of papers  usually involves only “a person who removes a public document for copying, intending to return the original.”
 

     
However, under federal law, a journalist who solicits or otherwise acts in concert with a source to misappropriate government documents is liable to criminal prosecution.
  The federal larceny statute not only makes it illegal for anyone who “converts to his use” any “thing of value of the United States” but also “whoever receives . . . the same with intent to convert it to his use or gain.”
  Thus, under federal law, the journalist as well as the source is liable for prosecution.  Similarly, corporate or other non-government documents or information also constitutes property and is subject to prosecution for theft.

     
At first blush, the most likely legal precedent for Whitten’s prosecution would seem to have been the recent Pentagon Papers case.  Barely eighteen months before arresting Whitten, the Justice Department brought criminal charges against whistleblower Daniel Ellsberg for leaking classified Defense Department documents to the press.
  Ellsberg was indicted for theft of government property as well as violating U.S. espionage laws.
  In oral arguments to the U.S. Court of Appeals for the Second Circuit, the Justice Department compared the Pentagon Papers to a judge’s memoir that had been stolen by a law clerk and then leaked to the press.
  “[T]here might at least be a question . . . as to whether the New York Times was free to publish that, knowing that they had been stolen,” the prosecutor argued.
  On appeal, the U.S. Solicitor General gave a similar analogy, comparing the Pentagon Papers to an unpublished literary manuscript: “They [journalists] know that this material is not theirs.  They do not own it.  I am not talking about the pieces of paper which they may have acquired.  I am talking about the literary property . . . [which was] obviously acquired improperly.”
  One Supreme Court justice also embraced this concept, stating that the Pentagon Papers “were purloined from the Government’s possession” and that “the newspapers received them with knowledge that they had been feloniously acquired.”
  
     
However, there were important distinctions between the Pentagon Papers and Whitten cases.  First, in the Pentagon Papers case, prosecutors indicted only the leaker, Daniel Ellsberg, not the journalistic recipients of his information.
  In contrast, reporter Whitten, as well as the source who leaked to him, were both charged criminally in court.
  Second, Whitten was caught by the government in possession of original government documents.
  But reporters for the New York Times (and other newspapers that subsequently obtained them) possessed only copies of the originals which were never seized by the government.
  Third, although the Pentagon Papers were largely historical documents, they concerned national security and were, rightly or wrongly, classified as top secret; Whitten’s documents from the Bureau of Indian Affairs, however, although technically classified, were stamped at the lowest grade available.

     
Ultimately, however, the biggest distinction between the Pentagon Papers and the Whitten cases was that the government sought pre-publication censorship in the first case and post-publication criminal punishment in the second.  As a result, the Supreme Court’s decision in the Pentagon Papers case turned largely on issues of prior restraint, not on whether the reporters were accessories to the theft of government documents.
  In the end, while three dissenting justices referred to “purloined documents,” the six justices in the majority ignored what for them was a marginal issue.
 In the end, the media won the Pentagon Papers case, the Supreme Court did not address the tangential issue of whether journalists could be prosecuted as accessories to theft or conversion, and Whitten’s case had no real Supreme Court precedent to guide it.

     
At the time of Whitten’s arrest, the most directly relevant legal precedent seemed to be at the state not federal level.  The case centered on California’s prosecution of two journalists who published a pilfered government document in their newspaper.  In an article entitled “Know Your Local Narc,” the Los Angeles Free Press, an alternative weekly, published verbatim a secret list of the names, home addresses and telephone numbers of undercover drug agents.
  California’s attorney general, whose office employed the undercover agents, then indicted and convicted the newspaper’s reporter and editor for receiving stolen property.
  But the conviction was overturned by California’s supreme court, which used the underlying reasoning of common law by noting that the state’s theft-by-larceny statute required a “specific intent” to permanently deprive the owner of the property.
  “There is scant evidence” that the source who leaked the document “intended a permanent deprivation,” the court ruled.
  Further, the court expressed skepticism that “journalistic conduct” should even fall under the rubric of “a receiving [stolen property] statute in these or similar circumstances.”
  Significantly, the court did not overturn the conviction of the newspaper’s source, who was successfully prosecuted for theft of government records.
  In any event, although the Free Press journalists were convicted before Whitten’s arrest, the California prosecution was not overturned until after the Whitten case was settled.  In addition, unlike the Free Press case, Whitten involved original documents not copies of records that had been removed from government files.
  Ultimately, then, the Free Press case, too, would prove to be of little relevance to Whitten.

     
Coincidentally, two other key legal precedents involving purloined documents were triggered by Whitten’s boss, Jack Anderson.  Both involved civil rather than criminal cases.  The first occurred in 1966, when Anderson and his then-partner Drew Pearson were sued by the right-wing group Liberty Lobby in an effort to stop publication of “documents allegedly illegally and unlawfully removed and/or copied from its files.”
  But a federal judge dismissed the attempt to enjoin the columnists from publishing the leaked documents.
  According to the judge’s ruling:

The mere fact that a newspaper man obtained information in a clandestine fashion or in a surreptitious manner or because someone unguardedly and unwittingly reveals confidential information, or even though a breach of trust on the part of a trusted employee, does not give rise to an action for an injunction.  The courts may not review the manner in which a newspaper man obtains his information and may not restrain the publication of news merely because the person responsible for the publication obtained it in a manner that may perhaps be illegal or immoral.  It would be a far-reaching limitation on the freedom of the press if courts were endowed with the power to review the manner in which the press obtains its information and could restrain the publication of news that is obtained in a way that the Court does not approve.  If such were the law, we would not have a free press; we would have a controlled press.
 

The D.C. Court of Appeals also ruled in favor of the columnists in the same case, although in a less sweeping manner.
  Judge Warren Burger, who would later be appointed chief justice of the Supreme Court by President Nixon, sided with Anderson in part because no evidence was presented that Anderson “had any part in the removal of these papers or copies” from the offices of Liberty Lobby.

     
The second case in which Anderson received purloined papers also occurred in 1966, when disillusioned aides of Senator Thomas Dodd provided the muckraker with thousands of pages of internal records that documented corruption by the senator.
  Dodd tried and failed to get the Justice Department to bring criminal theft charges against Anderson and his sources, but Pearson was personally close to President Lyndon Johnson, who did not want to prosecute his friend.
  So Dodd sued Anderson for invasion of privacy and abstraction of his files.
  This time, the same federal judge who ruled in favor of Anderson in the Liberty Lobby case ruled against the muckraker when sued by Dodd.
  The senator had argued that Anderson had instigated or induced a Dodd aide to copy his papers surreptitiously.
  Anderson denied it, claiming that he “‘never agreed to or requested’” that his source copy Dodd’s documents: “‘On the contrary, I recommended that he not do it.’”
  But the judge ruled that Anderson was guilty of conversion anyway since he was aware “of the manner in which the copies had been obtained.”
   

     
But the D.C. Court of Appeals disagreed and sided with Anderson on both conversion and privacy.  Dodd was not deprived of “property use” of his documents, the judges ruled, because they were put back in his files undamaged the morning after his aides copied them, before the senator’s office had even reopened.
  In any event, the judges in the Dodd case said, conversion was designed to protect proprietary literary or scientific property, not papers like Dodd’s.  The panel specifically rejected “the proposition that one who receives information from an intruder, knowing it has been obtained by improper intrusion, is guilty of a tort.”
  In the words of Judge Skelly Wright:

A person approached by an eavesdropper with an offer to share in the information gathered through the eavesdropping would perhaps play the nobler part should he spurn the offer and shut his ears.  However, it seems to us that at this point it would place too great a strain on human weakness to hold one liable in damages who merely succumbs to temptation and listens.

     
Ultimately, however, neither of these cases directly applied to the one pending against Anderson’s reporter, Les Whitten.  Both Liberty Lobby and Dodd were civil cases, unlike Whitten; both involved copies of documents that had been returned to their owners, not originals that had been stolen.  And Liberty Lobby dealt with prior restraint, a thorny problem not raised in Whitten, which focused on issues of newsgathering not publication.     

     
In sum, then, while previous legal precedents seemed generally favorable to Whitten, ultimately they did not definitively resolve whether he could be prosecuted for possession of stolen government documents.  While common law was largely on Whitten’s side, federal law, at least in theory, could be interpreted adversely to the journalist – although to do so would essentially create new law since the Supreme Court pointedly ducked the issue in the most relevant parallel case, the Pentagon Papers.

     
Despite this legal ambiguity, however, the White House seemed determined to prosecute Whitten.  Indeed, by bringing criminal charges in federal court for possession of stolen documents, the administration was in essence laying the groundwork to make new case law that would restrict journalists in unprecedented ways.  One anonymous administration official told The Washington Star-Daily News that even if Whitten did not have physical possession of the stolen documents, “all he had to do was look at them and print news from them to have violated the law.”
   This was a new and far more restrictive legal interpretation than previously advanced by the government – and a dangerous escalation of the administration’s war on the media. “[I]f federal officials had followed the same procedure in that [Pentagon Papers] case that was used today” against Whitten, the Washington Star-Daily News noted pointedly, “reporters for the New York Times and other newspapers would have been arrested” too.
  It seemed that the administration was prosecuting Whitten as a way to roll back its recent Pentagon Papers loss and thereby stop publication of such stolen government documents in the future.  From the media’s viewpoint, Whitten’s prosecution could arguably end up being more harmful even than the administration’s attempt at prior restraint, which at least had not sent any reporters to prison. 

     
Many journalists recognized the important First Amendment issues at stake.  The newly formed Reporter’s Committee for Freedom of the Press issued a statement saying that Whitten’s arrest “is based on the outrageous proposition that information about government activities is property, like an auto, which can be owned by the government. . . . Government information belongs to the public.  It is not owned by the Defense Department or the President or the Bureau of Indian Affairs.”

     
Of course, previous court rulings had found that some information, in essence, is owned by the government.  In Near v. Minnesota,
 the Supreme Court indicated that journalists could be restrained from revealing certain national security secrets, such as troop movements.
  But could reporters be criminally prosecuted for theft merely for possessing documents that were leaked to them?  That seemed to be the key question that would be raised at Whitten’s trial, one whose answer could be as pivotal to press freedom as the Pentagon Papers case had been eighteen months earlier.  

Reporters Fight Back

     
Over the next few weeks, Whitten, Anderson and their lawyers fought back using some novel legal, political and public relations strategies.  After Whitten’s first hearing, Anderson met with reporters outside the courtroom to denounce what he called the harassment of his reporter.  Anderson insisted that Whitten’s only crime was writing embarrassing stories about the government.
  “All of us are ready to join Les Whitten in jail if we must before we stop digging out and reporting the news,” Anderson declared.
  The columnist hired a well-known criminal defense attorney, Herbert “Jack” Miller, who would later represent Richard Nixon during his successful negotiation for a presidential pardon from his Watergate crimes.
  According to a strategy memo prepared by fellow lawyer Murphy, Miller requested that the Justice Department supply him with “any wire tapped information or phone calls and affidavits” as well as interviews with the FBI agents and undercover police detectives.
  Whitten’s new lawyer also consulted with attorneys for Adams and other Indian witnesses in the case and rebuffed Anderson’s desire to file a lawsuit against the government.  “Any suit should wait until after the preliminary hearing” coming up, Whitten’s lawyer told the impatient columnist.

     
Anderson found other ways to vent his wrath. “We believe that news belongs to the people and we will continue digging it out and reporting it to the people,” he thundered in his column.
  “We will try to stay out of jail in the process.  But if we must go to jail for reporting the news the government doesn’t want published, we’ll report from the inside on prison conditions.”

     
Anderson also decided to pursue a more novel – and pro-active – legal strategy.  He made a lunch date with Interior Secretary Rogers Morton, whose department oversaw the BIA.  “You’ve done more for the Indians than any Interior secretary in history,” Anderson said he told Morton.  “If you could slip me some confidential memos on what you’ve done, I could write a credible story.”
  Morton apparently fell for the flattery; he handed over a BIA document that contained the same level of classification as the documents Whitten had in his car when he was arrested.
  “Rogers Morton is going to make a great witness for the defense,” Anderson told Whitten after they left the luncheon.
  Anderson’s self-devised legal strategy was to undercut the government by making any prosecution of Whitten for receiving classified documents seem selective and arbitrary.

     
But before Whitten’s lawyers could even make their various legal arguments in court, the facts in the government’s case started to unravel.  BIA officials were forced to admit that Adams had indeed scheduled an appointment with them for the same morning that he and Whitten were arrested – independent corroboration of their alibi.
  Also, Adams’ lawyer produced a recent receipt for documents from his client that was previously signed by the same FBI agent whose name and number were written on the latest boxes of BIA papers – corroboration that Adams had indeed already been returning these documents to the government.
   

     
The inconsistencies in the government’s version of events seemed glaring.  “Would one of the most sophisticated reporters in town be carting around stolen documents in the street in broad daylight if he were engaged in some clandestine activity?” the Washington Post asked in an editorial.  “If the undercover agent knew the documents were in Mr. Adams’ apartment prior to 10:15 on that particular day, why did the FBI wait until Mr. Whitten was there to spring the trap?”
  Because the government’s real objective was to arrest a reporter, Anderson argued; since FBI officials already knew from their undercover informant that the documents were on the way back to them, they had to carefully time their bust for the short window in which the reporter would have access to the stolen papers.  Whitten’s arrest, in other words, was a set-up.

     
These extraordinary facts would ultimately eviscerate the government’s case, transforming the arguments before the court from issues of law to issues of fact.  At first, the outcome of the case seemed to hinge on whether journalists could be held criminally liable for the actions of their sources who had provided the stolen documents.  But now, previous legal precedents were rendered largely moot; the main focus became the government’s blatant attempt to entrap a reporter.

     
Newspapers around the country were unsparing.  “The Whitten case smells,” the Miami Herald wrote, calling it “the baldest attempt at intimidating the press in recent history.”
  New York Times managing editor A.M. Rosenthal said that “if they’re going to arrest every reporter who has documents, they’re going to have to put a new item in the budget for jails.”
  Herblock, the syndicated political cartoonist, drew a sketch of Whitten in handcuffs surrounded by FBI agents who reported to their boss, “Great news, chief!  We’ve got the cuffs on one of Jack Anderson’s men.”

     
Congressional Democrats reacted with equal condemnation. “The administration has opened up a new front in its campaign against the First Amendment,” Senator Edmund Muskie declared from the Senate floor.
  Senator Frank Moss warned that “the administration has achieved the censor’s dream: it has found the means to strike at the dynasty of muckrakers.”
  Congressman Lloyd Meeds announced that he would hold hearings on the case before his House subcommittee and invited Anderson and Whitten to testify.

     
On February 14, 1973, after being assured by prosecutors that he would not be asked to reveal any confidential sources, Whitten voluntarily testified for ninety minutes before the federal grand jury investigating the case.
  He swore under oath that he had no control over the stolen BIA documents and had not paid any money to get access to them.  Anderson, too, testified before the grand jury after the lead prosecutor assured the columnist that he was not a target.  But the irascible columnist surprised the government with a little reverse psychology, begging the grand jurors to indict Whitten:  “He was just doing his job, I said, and we were prepared to go to trial.  The government doesn’t own the news, I told them, adding that I didn’t think any jury in the United States would disagree with that.  I was ready to win a court fight that would set a precedent and make sure no one ever did this to a reporter again.”
  

     
The next day, the grand jurors voted not to indict Whitten or his sources.  The U.S. attorney’s office officially dropped all charges against them.

     
While Whitten and his lawyers toasted their victory with champagne, administration officials pointed fingers at each other in an attempt to deflect blame.
  An FBI spokesman downplayed his agency’s role in the arrest, arguing that “it was out of our hands . . . [and] in the hands of another part of the [Justice] Department” – the U.S. attorney’s office.
  But the U.S. attorney’s office blamed the FBI, telling reporters that federal agents provided insufficient evidence to win a conviction.
  “If the Justice Department was so certain that it did not have a case,” a Boston Globe editorial asked tartly, “why did it prosecute in the first place?”

     
According to Anderson, the blame really belonged in the White House.  Anderson reported that Nixon’s chief of staff, H.R. Haldeman, instructed acting FBI director L. Patrick Gray to “get” Anderson.
  Gray was reportedly so loyal to Nixon – and so anxious to be appointed the permanent FBI director – that he eagerly volunteered to do the dirty work for the White House.
  

     
Once again, however, Anderson developed a novel strategy for counter-attack.  Exceeding even his usual standards of advocacy, the columnist said he “made the rounds” on Capitol Hill, lobbying senators to oppose Gray’s confirmation as permanent FBI director.  Anderson and Whitten made arrangements to testify before the Senate Judiciary Committee in opposition to the nomination; they released a statement calling him unfit to head the FBI.
  When a key senator, majority whip Robert Byrd of West Virginia, balked at Anderson’s lobbying, the columnist admitted that he did something that he was not proud of: 

In fact, had my own staffers done it, I would have fired them.  “Bobby, I’ve got more newspapers in West Virginia than Pat Gray has,” I said.  My message was clear; if I ever found any dirt on him, I had an audience in his home state that would love to read about it.  There was a pause and then he said, “All right.  What do you want me to do?”

With Byrd’s crucial opposition, Gray withdrew his nomination.  Anderson says he told his defeated foe, “Pat, do your successor a favor.  Tell him that the reason you were never confirmed as head of the FBI was because you sent one of Jack Anderson’s reporters to jail.”
 

Harassing Sources

     
Two weeks after the government dropped its charges against Whitten, Anderson was back in federal court over the case.  This time, the issue wasn’t receiving stolen documents but alleged attempts by the FBI to harass Anderson’s news sources.  In a sworn affidavit filed in federal court in Washington – and in his column – Anderson charged that the FBI had clandestinely subpoenaed his telephone records.
  Justice Department officials eventually confirmed the secret subpoenas, but claimed they were  “very limited and very short,” simply an outgrowth of their earlier investigation of Whitten and the stolen BIA documents.
  

     
In fact, however, three separate subpoenas were issued for all of the home and work calls made by Whitten and Anderson over the previous six months – dating back more than three months before the BIA documents were stolen.
  Anderson charged that the subpoenas were the real reason for Whitten’s arrest – to create “a pretext for launching a massive FBI investigation into our operations.”
  As proof, Anderson submitted to the court two affidavits from previously confidential sources involved in other stories who said they received harassing phone calls from FBI agents wanting to know why they were talking to Anderson.
  “The G-men traced phone calls in an effort to locate the sources of our information about the Watergate scandal,” Anderson wrote in his column.  “Most of all, the agents seemed eager to find out who has been slipping us confidential excerpts from the FBI’s own files.”
   

     
The FBI later acknowledged that it distributed a teletype with Anderson’s phone records to twenty-two of its field offices around the country, where locally-based FBI agents tracked down the Anderson sources in their area.
  It was not clear if the FBI continued its calls to Anderson’s sources after the charges against Whitten were dropped.  Still, one Justice Department official involved in the case acknowledged to another reporter that “even if the subpoena was issued for a legitimate purpose, the FBI – once it had the phone records – would have been able to use the information for other purposes and . . . [that] would be an abuse of the grand jury process.”
  

     
Fortunately for Whitten and Anderson, the federal judge who would hear their case was Chief Judge John Sirica.  Although Sirica would later be lionized by liberals who opposed the Nixon administration, he was, in fact, a staunch law-and-order conservative – a Republican whose lengthy prison sentences earned his nickname, “Maximum John.”
  Sirica was no First Amendment enthusiast; he previously sent a Los Angeles Times reporter to prison for refusing to turn over an audiotaped interview with a potential witness – an action so rash that it was overturned by the U.S. Circuit Court for the District of Columbia just two hours later.
  By the time Whitten’s case came before him, however, Sirica had grown deeply suspicious of the Nixon administration.   Indeed, within a month the judge would widely be credited with breaking open the Watergate cover-up thanks to his harsh sentencing of the Watergate burglars, who began implicating higher-ups after “Maximum John” imposed maximum prison terms.

     
The timing could not have been more propitious for Anderson and Whitten.  In court papers, they asked Sirica to quash the government’s subpoenas, “disgorge” the reporters’ phone records, stop any further investigation of their sources, and issue a protective order prohibiting such conduct in the future.
  The FBI’s “sweep of the Anderson telephone records for a retroactive period of six months, and demonstrably unrelated to the matter under inquiry [the BIA case] . . . constitute an infringement of freedom of the press” that violates the First Amendment, Anderson’s petition argued.
  Anderson’s lawyers invoked several legal precedents to make their argument, citing the importance of newsgathering, the watchdog function of the press, and the need for reporters to protect their sources to prevent chilling the free exchange of ideas.
   

     
But the primary legal precedent on which Anderson’s lawyers relied was Branzburg v. Hayes,
 the then-recent opinion in which the Supreme Court held that journalists have no First Amendment right to keep sources confidential.  In many ways, it was ironic that Anderson’s lawyers were invoking Branzburg, since, at the time, the decision was widely viewed as a great legal setback for the press.
  Indeed, the Branzburg decision had been handed down just the previous year and was attributed by many to the Nixon administration’s hostility to the media, since Nixon administration prosecutors had pushed the case and Nixon-appointed Supreme Court justices had supported it.
  

     
But Anderson’s lawyers pointed out that while Branzburg required the media to cooperate with many grand jury investigations, the author of the decision, Justice Byron White, had made an important exception:

[G]rand jury investigations if instituted or conducted other than in good faith, would pose wholly different issues for resolution under the First Amendment.  Official harassment of the press undertaken not for purposes of law enforcement but to disrupt a reporter’s relationship with his news sources would have no justification.  Grand juries are subject to judicial control and subpoenas to motions to quash.  We do not expect courts will forget that grand juries must operate within the limits of the First Amendment as well as the Fifth.

Justice White’s criteria, Anderson’s lawyers argued, “apply precisely to the factual elements in the proceedings at hand.”
  In fact, by citing the ostensibly anti-media Branzburg decision and turning it on its head, Anderson’s lawyers tried to neutralize a recent and well-known case that otherwise might have been used against them.  “Whatever the public and legislative debate about the protection that should be accorded the news media against involuntary disclosure of confidential sources,” Anderson’s lawyers argued, “we urge that the pattern of conduct on the part of the Government personnel here goes far beyond the perimeter of what should be tolerated in a free society.”
 

     
In response, while the Justice Department put forth various legal arguments,
 the heart of its defense also centered on Branzburg.
  Prosecutors argued that since the court had given journalists no special exemption from testifying before grand juries, neither should journalists be exempt from grand jury subpoenas of their phone records.
  For extra measure, the government also maintained that the entire discussion was moot anyway, since prosecutors had returned the reporters’ records to the telephone company from which they were subpoenaed.
   But this argument ignored the crucial fact that copies of these phone records were still in the government’s possession at twenty-two FBI offices around the country.  

     
A month later, Judge Sirica – who had been tied up overseeing the unfolding Watergate drama – ordered the FBI agents who had been going through Anderson’s phone records to appear before him for questioning.
  Sirica instructed them to bring Anderson’s phone records to his courtroom but they failed to do so. 
  The judge then issued a temporary restraining order enjoining the FBI from any further use of the reporters’ phone records.
  In court, administration lawyers acknowledged for the first time that their original arrest of Whitten included “the possible implication” of Anderson himself – despite prosecutors’ previous, explicit denials to Anderson that he was a target of their probe.
  

     
For the first time, the Justice Department acknowledged that it had obtained records of more than 1,000 phone calls from Anderson and his staff.
  Still, an FBI official told Sirica that only ninety-six of these calls were actually investigated by federal agents:

FBI official:  We have not attempted to identify any of the other numbers on those toll records.

Judge Sirica:  What good are those other records then?  Why do you maintain them?

FBI official:  They serve no purpose for us, sir.  We have them here in court today and are prepared to surrender them.

Judge Sirica:  Why aren’t they destroyed?

Sirica was clearly skeptical of the FBI’s explanations, particularly when an FBI official claimed that federal agents had interviewed just one of the hundreds of Anderson sources it had unearthed.
  Sirica pointed out that the arrests of Whitten and Adams in the BIA case had already been thrown out of court and questioned why the FBI still wanted to hold on to all of Anderson’s phone records:

Judge Sirica:  Among the copies of these toll records appear numbers listed to people that apparently had no connection with the Indian movement, is that correct?

FBI official: That is correct, your honor.

Judge Sirica:  What right does the FBI have to maintain those records that have no connection with the Indian movement?

     
Prosecutors argued that they needed the phone records just in case they might decide to take legal action some time in the future.
  Anderson’s lawyers were incredulous.  “Despite all that has transpired in this case,” they wrote in a subsequent motion, “apparently no meaningful dialogue has yet begun insofar as recognition on the part of Government representatives of the threat that is posed to newsgathering from confidential sources and thus to freedom of the press.”
  Anderson’s lawyers alluded to the “current crisis in national affairs” – the Watergate scandal, which had turned Judge Sirica into a nationwide hero – and shamelessly concluded by quoting Judge Sirica’s nemesis President Nixon: “It was the system that has brought the facts to light and that will bring those guilty to justice,” Anderson’s lawyers quoted Nixon as saying, “a system that in this case has included a determined grand jury, honest prosecutors, a courageous judge – John Sirica – and a vigorous free press.”

     
The ironic praise was apparently not missed by Sirica.   In July, as the Senate Watergate Committee hearings captured the nation’s attention, the judge issued an order to have all of the FBI’s phone records of Anderson and Whitten destroyed.
  He also put his own copies of the reporters’ phone records under a seal that still protects them today.
  On the last day of July 1973 – six months to the day after Whitten’s arrest – the deputy clerk for the U.S. district court in Washington gathered up all of the FBI’s records of the reporters’ phone calls.  They listed 3,288 phone calls, far more than the Justice Department had ever acknowledged.
  Anderson’s lawyer Betty Murphy climbed down into the basement of the courthouse, just a few feet away from the jail cell where Les Whitten had been confined.  She watched as the deputy clerk put the records in a metal wastebasket and lit a match.  The documents went up in smoke.

Impact and Significance

     
The fallout from Les Whitten’s jailing continued even after the government released him from jail and destroyed the phone records of his sources.  

     
Less than three months later, Attorney General Elliot Richardson issued regulations restricting the Justice Department’s ability to target journalists.
  The new rules prohibited federal prosecutors from indicting, arresting or subpoenaing reporters “without the express authorization of the Attorney General.”
  The regulations also required that prosecutors first “obtain information from non-media sources” before subpoenaing reporters, and only then if it was “essential to a successful investigation” where “a crime has occurred.”
  These “remarkable regulations,” one legal scholar later wrote, have essentially “served as a shadow federal shield law” protecting journalists ever since.
  

To be sure, the Whitten case was only one of several that led the Justice Department to issue regulations to protect journalists.  In 1970, three years before Whitten, federal prosecutors first drew up more limited voluntary guidelines to restrict federal subpoenas to the news media.
  In the years that followed, news organizations began pushing for stronger protections, especially after the Supreme Court’s Branzburg ruling in 1972.
  But it was not until October 1973, in the wake of Whitten’s arrest, that Attorney General Richardson increased protection of journalists by issuing Justice Department regulations that were specifically designed “to avoid claims of harassment” by the media.
  Unlike prosecutors’ earlier voluntary guidelines, the new rules had the force of law because they were part of the code of federal regulations.
  Moreover, they not only limited federal subpoenas of journalists but also required “the express authority of the Attorney General before a warrant for an arrest is sought . . . [for] a member of the news media for any offense which he is suspected of having committed in the course of, or arising out of, the coverage or investigation of a news story, or while engaged in the performance of his official duties as a member of the news media”
 – precisely the factual situation that occurred during Whitten’s arrest a few months earlier.

     
Meanwhile, Anderson and Whitten joined the Reporter’s Committee for Freedom of the Press in filing what would become a famous, albeit unsuccessful, media law case.
  Their lawsuit was against the AT&T telephone company, which had secretly turned over its phone records of Whitten and other reporters to the Justice Department.
  The reporters sought an injunction that would stop the phone company from releasing such records without prior notification of the journalists – giving them time, in essence, to warn their sources away from harm.
  Anderson reasoned that there was little he could do about his sources who were exposed during the Whitten probe; the damage was already done.  But he and the other reporters wanted to try to prevent such source harassment from happening again.

      
It took more than five years, and various legal twists and turns, before the court finally ruled against the reporters.
  In court papers, the Reporter’s Committee cited the Whitten case as a key example of a bad faith subpoena from which the media needed protection.
  But the district court granted the defendants’ motion for summary judgment, saying the journalists were not entitled to prior notification under the First Amendment.
  The reporters appealed to the circuit court, which issued a split decision – reversing summary judgment against Anderson/Whitten and four other plaintiffs while affirming summary judgment for ten others.
  The appeals court remanded Anderson’s case for further review but set the bar very high for the columnist and the other remaining plaintiffs; they would need to show a “clear and imminent threat” that a subpoena would cause substantial and “irreparable harm.”
  It was a standard that Anderson and the other plaintiffs could not meet.  

     
Ultimately, the judges ruled in Reporter’s Committee v. AT&T that under the First Amendment, journalists were not entitled to prior warnings about government subpoenas; the remedy for bad faith government action, they said, should be after-the-fact punishment, such as a civil lawsuit.
 
     
So Anderson filed a separate lawsuit – Anderson v. Nixon
 – seeking civil damages from the former president and nineteen other officials of his administration for allegedly waging a campaign of harassment that deprived the columnist of his First Amendment rights.  The FBI’s arrest of Whitten and its investigation of his confidential sources were cited among the facts in the complaint.
  But Anderson was unsuccessful in this case, too.  Ironically, it was because he would not reveal the names of confidential administration sources who told him details about the government’s harassment.
  Lawyers for the defendants said they could not present a defense without questioning those sources, and U.S. District Judge Gerhard Gesell agreed.  The case was ultimately dismissed.
  

     
In the end, just as the administration’s attempt to convict Whitten had failed, so, too, had the reporter’s efforts to punish the administration for jailing him in the first place.

Subsequent Legal Cases

     
Legal cases since Whitten have yet to settle the question of whether journalists can be criminally charged by the federal government for receiving leaks of stolen government documents from news sources .  However, without resolving the issue definitively, several subsequent cases appear to have opened the door to the possibility of such prosecution in the future.

     
In 1979, the Supreme Court dismissed a West Virginia indictment against two newspapers for publishing the name of a juvenile defendant.
   Although the newspapers obtained the information from sources, not purloined documents, the Court ruled that publication could not be prosecuted “if a newspaper lawfully obtains truthful information about a matter of public significance.”
  Thus, the Court suggested that unlawful acquisition of information or documents could be prosecuted, although as one legal expert noted, “This begs the question of what constitutes unlawful acquisition of information.”
  

     
The Supreme Court extended this somewhat ambiguous logic to civil cases a decade later.  In 1989, the Court ruled that a newspaper could be not be sued for revealing a rape victim’s name since reporters learned the information because of a bureaucratic snafu not unlawful journalistic conduct.
  But the Court pointedly added that its ruling “does not settle the issue whether, in cases where information has been acquired unlawfully by a newspaper or by a source, government may ever punish not only the unlawful acquisition, but the ensuing publication as well.”
  Although, once again, no purloined documents were at issue, the Court continued to leave the door open for punishing journalists not only for illegally acquiring information but also for publishing it.    

     
However, in a civil suit in 2001, the Supreme Court ruled that the First Amendment protected two radio stations that broadcast an illegally intercepted cell phone conversation.
  But the Court carefully limited the scope of its decision by emphasizing that the journalists involved “played no part in the illegal interception” and that their “access to the information on the tapes was obtained lawfully, even though the information itself was intercepted unlawfully by someone else.”
  Thus, the justices once again drew a crucial distinction that allowed journalists to be passive recipients of illegally obtained information while at the same time holding their sources liable for obtaining that information.  Further, the Court once again deliberately avoided enlarging the decision in ways that would definitively clarify journalistic liability for playing a more active role in soliciting and disseminating stolen information.  Indeed, the court explicitly referred to its “repeated refusal to answer categorically whether publication of truthful information may ever be punished consistent with the First Amendment.”
   It was a deliberate decision, as it were, to make no decision – while holding out the possibility of deciding the issue in the future.

     
Lower courts during this period have taken their cues from the Supreme Court.  In 1984, a Pennsylvania court found that a newspaper had no liability for intrusion when it obtained confidential information from a government agency because the information received was unsolicited.
  In 1986, a California state appeals court appeared to widen the legal latitude of journalistic newsgathering by ruling that “asking persons questions, including those with confidential or restricted information” was simply a routine reporting technique.
  But the issue of government documents was absent from the case.

     
The same year, the Seventh U.S. Circuit Court of Appeals found that CBS News was not liable for the tort of intrusion after a whistle-blowing secretary removed documents from the desk of her boss and gave them to the network.  The ruling hinged on the fact that there was no “evidence in the record that CBS in any way ‘induced’ the alleged intrusion,” the judges wrote.
   Four years later, the same judicial panel ruled that ABC News could be sued for conversion after the network obtained the internal company documents of a private Pentagon contractor, which claimed that the same documents were missing from its own files.
  But while the court ordered ABC to return the papers in dispute, it did so only because it found that the company’s owner was deprived of the use of its property.  The judges were careful to say that the network could “make copies of [the] documents . . . disseminate any information contained in them” and “in no way be punished for the dissemination.”
  But the court ducked the issue of whether ABC was liable for theft of the documents in the first place, since “it is not the intent to steal or pilfer property that matters, but rather” whether the company suffered “deprivation” through the absence of its files.
  This appeared to broaden journalistic rights by following the more expansive reasoning of common law doctrine rather than more stringent federal laws on conversion.
     
But in 1996, a federal judge opened the door to criminal prosecution of journalists for receiving stolen information even as he ruled in favor of a Pennsylvania newspaper that published a leaked document from a local police department.
  There is “a distinction in the criminal law between thieves and receivers of stolen goods,” the judge wrote in his decision, “but both are criminals.  This court does not mean to say that the media are liable to the same degree as those who act improperly for it, or those who supply it with improperly obtained material.  But the distinctions are of degree, not of kind.”
  The judge’s decision was affirmed by the Third Circuit, although the panel did not endorse the wider implications suggested by the trial judge.
  One legal scholar called the decision “troublesome for its suggestions that the press can be categorized as a receiver of stolen goods when it obtains information from a source” and predicted it is “likely to trigger a significant chilling effect” on a free press.

     
Indeed, a more powerful chilling effect occurred two years later, in the case of a Cincinnati Enquirer exposé of corruption and abuse of foreign workers by the Chiquita banana company.
  Under pressure from Chiquita, which was also located in Cincinnati, the local district attorney prosecuted not the powerful agribusiness giant, but reporter Michael Gallagher and his source who helped expose it.
  Their crime: stealing Chiquita’s private voice mail messages.
  No stolen government documents were involved, however, and the reporter pled guilty, not to theft, but to unlawful interception of wire communications and unauthorized access to a computer system.

     
The next year, a federal appeals court appeared to widen further journalistic liability in civil cases for receipt of unlawfully obtained information.  In 1997, Democratic Representative James McDermott leaked to the New York Times a tape recorded cell phone conversation of several Republican congressmen.
  McDermott obtained the tape from a Florida couple subsequently convicted of violating a federal law that prohibits interception of cellular phone calls.
  When one of the Republican congressmen whose voice was heard on the tape sued McDermott for leaking it, a federal judge dismissed the lawsuit because “information, even if initially garnered through illegal means, is lawfully obtained by anyone who did not himself break the law to obtain it.”
  However, the Court of Appeals for the D.C. Circuit disagreed.
  It drew a distinction between what it called McDermott’s conduct, which was liable to a lawsuit, and the newspaper’s speech, which was not.
  A dissenting judge warned that the decision opened the door to prosecution of the press: “[I]n a later day the state can burden the publishers of newspapers . . . on the same basis.”
  

     
In sum, while legal cases since Whitten offer no definitive answer about whether a journalist can be punished for receiving stolen government documents, the trend appears to be inching its way toward both civil and criminal liability for the media. 

Conclusion

     
United States v. Whitten was an important victory for press freedom at a time when First Amendment rights were under siege by the government.  Indeed, the Nixon administration tried to create, in essence, a legal loophole that would have allowed the government to retaliate against critical reporting by punishing newsgathering rather than publication.  But Les Whitten’s jailing rallied other journalists against the extraordinary criminal prosecution of a reporter by the federal government. While Whitten’s lawyers won the case on the facts rather than the law, they successfully beat back a prosecution that could have had far-reaching negative implications for press freedom.  The journalists and their attorneys thwarted the Nixon administration’s attempt to make reporters themselves criminally liable for documents purloined by their sources – an attempt, if successful, that could have greatly diminished the media’s recent victory in the Pentagon Papers case.  Instead, this jailing of a journalist backfired and ended up foiling the government’s naked abuse of prosecutorial power for political purposes.

     
More surprising, perhaps, is the impact this case had on other, more famous media law cases of the time.  Whitten did not go to trial and thus did not yield a court decision for interpretation; and  subsequent court decisions appear to have opened the door to prosecution of journalists for receiving stolen documents.  Nonetheless, Whitten forced the government to destroy phone records identifying confidential sources and was one of the earliest cases that fought to extract press protection from the seemingly anti-media Branzburg decision.  Furthermore, through rather circuitous routes, Whitten played a role in two important media law cases, Reporter’s Committee for Freedom of the Press v. AT&T and Anderson v. Nixon. Finally, in the wake of the Whitten arrest, the Justice Department promulgated regulations to restrict arresting or subpoenaing reporters; these important regulations have been enforced by seven different administrations since then and are still in effect and continue to protect journalists today.
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