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“1f law is poorly adapted to the economy,
expectations  conflict, cooperating is
difficult, and disputes consume resources.
Conversdly, if economic law is adapted to
the economy, people cooperate with each
other, harmonize their expectations, and use

resour ces efficiently and creatively” .

Robert Cooter

INTRODUCTION

Economic growth is a daily chalenge to every country in the world. To achieve sustainable
economic growth, most economists agree that a given country has to have an open market that interacts
with other countries, a government able to implement its macroeconomic policies and a hedthy
inditutiond infrastructure. Ingtitutional infrastructure is the collection of inditutions that alows economics
to run more efficiently, such as alegd system that is competent in preserving the Rule of Law. They are
responsible for the “rules of the game” and to insure the enforcement of those rules.

Some of the characteridtics that highlight a successful indtitutiond infrastructure include a solid
regulatory environment, stable and predictable legal and legidative scenarios, the determination and
efficiency within the adminigtration, fiscal and socid security reforms, and the control of the corruption.
Together, these have an important influence on economic growth.

One of the important aspects that determine the quality of the legd ingtitutiona infrastructure of
acountry istheleve of efficiency of its courts; thet is, the qudity and velocity of their decisons.



A sudy led by the World Bank® stated that the formaism of a legd system is systematically
greater in the countries that adopt Civil Law than those countries who adopt Common Law. The
formdism of the Civil Law often lengthens the duration of legd digputes. Associated with longer judicid
proceedings, there are inefficiency, less judicid congstency, less fairness in judicid decisons and
conditionsthat foster corruption.

Although Brazil is advancing in public adminidration by reforming socid security and the
Judiciary, bureaucracy and the delay in the solutions of conflicts by the government indtitutions are il
dowing economic development. The Brazilian Adminisrative Judtice, free and guaranteed by the
Condtitution, is an interesting option as much for the corporations as for the State, in the resolution of
taxation conflicts.

Neverthdess, it has been hindered by the same problems found in the judiciary system. It
causes businesses to be insecure, forcing them to keep provisions for judicia losses on their accounting
books. It dso threatens the State and public interest, as a Sgnificant amount of taxesis not collect.

Therefore, it is easy to see the harmful economic effects brought about, in this case, by the
undeniable direct relationship between ingtitutions, law and the economy.

The objective of this comparative sudy between Brazilian and North American adminigtretive
solutions in taxation conflicts, specificaly between the Sao Paulo State (Brazil), and Cdifornia (USA),
the most economicaly prominent States in their countries, is to look for suggestions that can increase
the effectiveness of the Sdo Paulo State adminidrative legd system, bringing postive results to its
€conomy.

Chapter 1 describes the instruments the paper will use to reach its objective, showing the
development of Law & Economics and Comparative Law, and depicting the relationship between those
sciences. Chapter 2 identifies the fundamentas of the Civil Law and Common Law and compares these
two mgor lega systems. Chapter 3 examines the condtitutiond frameworks and the State taxation
systems of Brazil and the USA, and compares them. Chapter 4 anayzes the main procedures of the
adminigirative process in taxation issues from both States and compares them, stressing postive, and
negative points. Chapter 5 is an economic anaysis of the Sio Paulo State adminigtrative law that

underpins the reasoning for the conclusion.

! Simeon Djankov, Rafael La Porta, Florencio Lopez-de-Silanes, and Andrei Shleifer, May 2003, “ Courts’ , Quarterly
Journal of Economics, World Bank website, July/2004,
<http://rru.worldbank.org/Documents/DoingBusiness/ ExploreT opics/EnforcingContracts/lexpaper_aug_211.pdf>.




Chapter 1

SEARCHING FOR THE EFFICIENCY OF A LEGAL SYSTEM
THROUGH THE ECONOMIC ANALYSIS OF LAW AND COMPARATIVE
LAW

Effidency - thisiswhat dl markets, governments and people are dways looking for. Moreover,
effidency is extremey relevant to law. After dl, why would society need laws that do not work?
“Work”, in that case means producing the effects their creators and society want to reach, with the best
possible cost-benefit relationship.  According to Ugo Maitei, “ from the point of view of a given
legal system, efficient is whatever avoids waste; whatever makes the legal system work better by
lowering transaction costs; (...) whatever legal arrangement “they” have that “we” wish to
have because by having it they are better off.”

Government costs money, and sometimes codts a lot of it, chiefly when the law the Sate is
providing and dedling with is not economicaly viable. One can easily sate that alegd system that tekes
severa yearsto resolve one case is wasteful, becoming impossible to calcul ate the cost of that process.
The parameters of the cost are lost as times goes by.

S20 Paulo State is facing this problem in the adminidirative legd system in tax issues. In some
cases, an adminigtrative process can consume years to be resolved. Thus, one can easily consider that
the S8o Paulo State adminigtrative law is not as efficient asit could be.

Certainly, there is not a “perfect lega system”, but the Common Law system is clearly market-
oriented, as redized in the economic success of countries like the USA, Canada, Audtrdia, New
Zedland and the United Kingdom. Cdifornia has been solving its administrative processes in 18 months
in average.

Thus, studying their solutions, comparing the legad systems and doing the economic andysis of
our law, we can find origind ingghts that may economicaly improve S&o Paulo State legd system.

As dated by Ugo Mattei, “ in using the tools of law and economics together with those of

comparative law, the notion of efficiency assume itself a comparative meaning. An institution,

2 Comparative Law and Economics, p.145.



rule, or state of the world is never efficient or inefficient in the abstract or absolute. It may only
be so compared with concrete alter natives that may fit better or worse a given context.” 3

Hence, before we start using them, we will present an overview of thosetools.

1.1. Law & Economics

The economic andysis of law or “Law & Economics’ is the ‘the application of economic
theory and econometric methods to examine the formation, structure, processes and impact of
law and legal institutions” *

It explicitly consders legd indtitutions not as given outside the economic system but as variables
within it, and looks at the effects that changing one or more of them has upon other eements of the
system.

The underganding of growth, inditutions and socid changes as independent factors deprives
them of theoretica and analytica sense.

Ingtitutions matter because they generate and affect technological innovations, the labor process,
meacroeconomic policies and the competitive pattern, which together explain long-term economic
growth and development.

The process of economic growth, and its outspread in different patterns of development, are
outcomes not only from the length of postive net GNP and per capita rates, but dso and ultimatey
from the indtitutiona arrangement that alows the achievement of decisive structural changes to condtitute
new forms of growth.

Ingtitutions form the structure of incentive of a society. Douglass C. North? theorizes that they
are redtrictions created by human beings that structure human interactions, and are composed by forma
condraints (rules, laws and condtitutions), informa congtraints (norms of behavior, conventions and sdif-
imposed codes of conduct) and their enforcement characterigtics.

Time is the dimension in which the learning process of human beings shapes the way ingtitutions
evolve. Inditutions provide fixity in the short term and development in the longer term.

Government, as an indivisble and necessary part of the inditutiond infrastructure, hes law
enforcement and the supporting of the Rule of Law asits very misson.

% Comparative Law and Economics, p.L.

4 Rowley, Charles K., ‘Public Choice and the Economic Analysis of Law’, in Nicholas Mercuro (ed.), Law and
Economics, Boston, Kluwer Academic Publishers, p.125, 1989.

5 Economic Performance through Time, The American Economic Review, volume 84, Issue 3 (Jun. 1994), 329-368.



In fact, the role of government in a free society, as affirmed by Milton Friedman®, hasto be “ to
provide a means whereby we can modify the rules, to mediate differences among us on the
meaning of the rules, and to enforce compliance with the rules on the part of those few who
would otherwise not play the game”. Moreover, “ does something that the market cannot do for
itself, namely, to determine, arbitrate, and enforce the rules of the game”.

However, government has to have aforma basis to accomplish its misson. Without trandation
to an gppropriate language, the historica process and its attendant socia changes will remain abstract.
Only when society assmilates those changes and trandates’ them to the language of Law, we can say
the learning process has transformed them into rules and norms.

Thus, the Law gives life to formd indtitutions. Government creates and enforces laws, whereby
the economics runs. At this point, we can redlize the narrow connection between the Law and
Economics.

The current stream of law and economics originated in the United States in the late 1950s and
found acceptance amongst the lega community in the 1970s.

According to Richard A. Posner, afounder of the trend, “ the new law and economics began
with Guido Calabresi’sfirst article on tort$ and Ronald H. Coase's article on social cost® .

Law and Economics has the ambition of gpplying the economic gpproach not merely to
economic regulation, but to al areas of law.

Many argue that law should be concerned with justice and equity. Neverthdess, the pursuit of
justice mugt be efficient. The economic analyss of law advocates thet law is not just a system of
coercion but adso a system of implicit costs. Legd interpretation should not only concern itself with
judtice; it should aso concern itsdlf with efficiency.

Judtice is a“subjective’ vaue, wheress efficiency is an “objective’ vaue. Indeed, there are only
afew definitions of efficiency accepted by the established economic paradigm (Paretos , Kaldor Hicks
criterion'), and there are as many notions of justice as there are people.

Only when focused on transaction codts, the law will shift the burden to the party in the best
position to bear them. Ronald Coase states that when transaction costs are minimal, market actors may

® Capitalism and Freedom, p. 25.

" Paulo de Barros Carvalho, Curso de Direito Tributério, passim.

8 Some Thoughts on Risk Distribution and the Law of Torts, 70 YaeL. J. 499 (1961).

°The Problem of Social Cost, 3J. Law & Econ. 1 (1960).

™ According to Pareto criterion, a change in the state of the world is efficient when at least one individual is better
off after it while no individual is worse off. According to Kaldor Hicks criterion, a change in the state of the world is
efficient if the winners compensate the |osers (wealth maximization).



reech efficient results by way of bargaining the optima resource dlocation despite the initid digtribution
of property rights.

This paper wants to shed light over the actual concern of the S&o Paulo State Administrative
Law with the transaction cogts of its adminisirative processes in tax issues, analyzing the effectiveness of
this law and how it can be improved based on this andysis. We will have as comparative parameter a
Common Law based legidation.

Law & Economics scholars believe that, as dl goods have substitutes, legd rules should as well.
In such reasoning, legal transplants or the moving of arule or a syslem of law from one country to
another has been shown, as stated by Ugo Mattef, to be the most fertile source of lega development,
snce most changesin most systems are the result of borrowing.

Comparative Law is the suited modd to use when it comes to analyzing different legd systems;
and Comparative Law gan theoreticd perspective by usng the functiond anadyss employed in
economic anayss of law.

On the other hand, Comparative Law may provide economic anadyss with a reservoir of

inditutiona dternatives that are not merely theoreticd, but actudly tested by legd higtory.

1.2. Comparative Law

According to Marc Ancef?, the comparison of laws has remote origins, inasmuch as Lycurgus,
in Sparta, and Solon, in Athens, traveled around the so-called “known world” to know the Indtitutions,
before garting to legidate.

In the same way, the decemvirs, the Roman law-makers, used information about foreign lawsto
write The Twelve Tables, paticularly the Greek laws, which were a visble influence in the first written
Romen legidation.

Even Plato used comparisons in his book “The Laws’ and Aristotle discussed the existing
congtitutions, notably the Carthage's. But it was Montesguieu, in his “Spirit of Laws’ (1752), who
found the systemetic resource of extracting knowledge from foreign laws, comparing legd inditutions
(specificdly from the Condtitutiona Law) to reved differences and suggesting legidative reforms.

" Comparative Law and Economics, p.124.
2 Utilidade e métodos do direito comparado, p. 19-20.



In 1869, the Société de |égislation comparée (Comparative Legidation Society) emerged in
Paris, following the changes brought by the Indugtria Revolution, the development of internationa trade,
and the presence of concrete legidations in western societies.

The Firgt Congress of the Société de |égislation comparée, which gathered in Paris in 1900,
can be regarded asthe birth of modern comparative law, according to H.C. Gutteridge™.

In its inception, Comparative Law was dudistic, mostly confined to the confrontation between
Civil Law and German Law, as only these two were considered “comparable’. As of 1920, the
scholars of Comparative Law became conscious about the existence, importance and extension of the
Common Law system.

The condtitution of the “American Foreign Law Association”, in 1925, dong with the increasing
relations between North America, land of Common Law, and Latin America, follower of the Civil
Law, favored the strengthening of comparative studies.

The importance of Comparative Law comes capitaly from the fact that when two different
systems are surveyed, positive and negative points can be exposed. It turns out to be a useful tool in the
reform and improvement of the law and the judicid system, as well as heping to integrate economic
sysems.

The andlysis of avariety of cultures and legd, judicid and economic systems can point out what
is demrental and theoreticaly necessary to a given system. Limiting the subject of study to one specific
country Law, it islike asking abiologist to restrict his research to one single species™.

Jean Riverd” argues that exclusively studying one's own homdand Law, turns the jurist into a
prisoner of your own Law.

In fact, by comparing different legal systems, we can find perceptions and dternatives to
improve our internd legd system. We can dso penetrate indde the history, culture and civilization of a
nation, as Law isindeed a socid product.

Comparative Law is mostly used to compare nations legd systems in their entirety. However,
adminigretive legd sysems are unique. They are systems concerned with (8) the organization of the
government and (b) the relationship between the government and people.

Therefore, the content, the meaning and even the definition of Administrative Law can vary from

country to country, and thisiswhy comparing Adminigrative legd systems can be so difficult.

3 Comparative Law, p. 18.
% Marc Ancel, Utilidades e métodos do Direito comparado, p. 17.
5 Curso de Direito Administrativo Comparado,p. 38.



Thus, ddimiting the scope is the solution when it comes to comparing adminigtrative legd
systems.

Brazil and the USA, as republics, have federd adminigtrative law, and each State has a unique
adminigrative law. Therefore, we will focus the adminigrative solutions in taxation disputes in two

States from both nations: S50 Paulo and Cdifornia

Chapter 2

LEGAL SYSTEMS ADOPTED BY BRAZIL AND THE USA: CIVIL LAW
AND COMMON LAW

As previoudy mentioned, in the beginning, Comparative Law was dudidtic, redricted to the
Napoleonic Code and the German Civil Code.

However, in 1920, comparative scholars turned their focus to a new perspective.

In this nove fidd, the andlyss of the concrete issues were objective and based in the case law,
alaw tha get into the lega system based on decisions made by the highest courts: the Common Law
sysem.

And these are the two “families’ ** we are going to andyze: the Romano- Germanic family, dso

known as Civil Law, which isfollowed in Brazil, and the Common Law family, followed by the USA.

2.1. The Civil Law System

% Rene David uses the term “family” to facilitate the comprehension and presentation of the vari ous law systems
within the contemporary world.

10



The Civil Law*’ family was born in Europe. It has took shape from the efforts of European
universities, who eaborated and developed, since the 12th century, a broad-based legd science, the
jus commune, fit for the modern world.

The scholars based their sudy on the Corpus Juris Civilis, the most comprehensive code of
Roman law, compiled by the order of Byzantine Emperor, Justinian |. The Corpus Juris Civiliswasan
attempt to systematize Roman law, to organize it after 1,000 years of development.

Deveoped a the same time in the universities of Latin and Germanic countries, this collection of
laws was named Romano-Germanic. By 1500, the Corpus Juris Civilis had become the basis of lega
science throughout Western Europe. The next step, emulating the systematizing of Justinian, was to state
these principlesin an exact and ordered form.

As of the nineteenth century, the countries who adopted the Romano-Germanic family,
fallowing the hdlmark of the Romean legd sysem, emphasized away to organize their laws. codes.

The Code Napoléon (1804), the most famous of such works, had many successors; the most
prominent being the German Civil Code Burgerliches Gesetzbuch, 1900), the Swiss Code (1907)
and the Italian Code (1942).

Due to colonization, the Romano-Germanic family conquered many territories. The Spanish,
French, Dutch and Portuguese colonies, established in dmost uninhabited regions, accepted in such a
natural way the juridica concepts that characterize the Romeno-Garmanic family.

The Romano-Germanic family is characterized by the written organization of itsjuridica rules; it
is dso characterized by the systematic assembly of norms and precedents and by the influence of
scholarly interpretations of law, the doctrine.

The Civil Law family tends to creste a unified legal system by working with conclusions drawn
from basic principles with maximum precision. The provisons of the written law bind the Civil Law
judge. The traditiond civil law decison gtates the gpplicable provision from the code or from arelevant
statute, and that provision isthe basis for the judgment.

Civil Law works by deductible reasoning, where there are three propositions: a major premise
—the law; other one, smaller or specific premise— the fact; and the conclusion.

Applying the magor premise (law) over the minor premise (fact), the concluson must appear
automaticadly and logicdly. The fact has to fit exactly to the norm in order to generate effects in the
juridica system.

" The term Civil Law came from the translation of the Roman term ius civile, by your turn derived from Corpus luris
Civile the compilation of Roman law. To Common lawyers, civil law also means “private/contracts law” or “not

11



Under the conditions above described, the Brazilian legd system is easily recognized. On the
other hand, the USA, as aformer colony of England, adopted the Common Law.

2.2. The Common Law System

Theorigin of the Common Law family is definitely linked to the origins of England. It wasin this
country that this family was born and evolved, because of the socid trandformations and the
development of indtitutions.

Roman domination over England lasted four centuries but left no legd legacy. The higtory of
English law begins after the roman domain, when severa Germanic tribes — Saxons, Angles, and
Danishes — shared England’ sterritory.

Each tribe had its own law, and there was not a*“common law” before the Norman conquest.

In 1066, the Normans conquered England. William |, the Conqueror, proclaimed the Angle-
Saxon Law operative.

This conquest turned out to be, in fact, a crucid moment in England’s history. It brought to the
country a strong, centraized power, rich in adminigtrative experience. As the Norman conquest took
place, the triba era vanished and the feudalism began in England.

The making of the comune ley or common law, the English and generd law in dl of England,
was the exclusve work of King's Bench. This court was named Westmingter Courts, after the place it
was condtituted as of the twelfth century.

Although only the king and the chancdlor placed the “high justicg’, only the King's Bench had
the effective ways of coercing witnesses to attend trials and executing decisions.

On the other hand, only the king, ong with the Church, could obligate their vassas to take an
oath. The King's Bench modernized the process and created the jury. Thus, wheress the other
jurigdictions — the Courts of Common Pless - kept an archaic system of proof, becoming increasingly
obsolete, they were able to step ahead. By taking dements from severa loca customs from England,
they built the Common Law.

The Common Law is officialy adopted in the US dong with the Calvin’s case'®.

crimina law”.

B The judges in Calvin's case (1608) ruled that all Scotsmen born since James I's accession in 1603 were naturalized
Englishmen and vice versa. The key was the medieval doctrine of ligeance, a feudal and personal view of the
relationship between each individual subject and the king. The upshot was that the court dismissed the argument
that Scots owed loyalty to James' political capacity as king of Scotland, not his natural person, which happened also

12



The fird English people villages in US territory dete from 17th century: England established
coloniesin Virginia (1607), Plymouth (1620), Massachusetts (1630) and Maryland (1632). The English
congtituted thirteen colonies by 1722, and they needed to know which Law they had to abide by.

A decisonin Calvin's case gave the answer: the English Common Law was applicable in the
colonies. English vassds brought it with them when coming to a place without an established legd
system.

After the US Civil War (1861-1865), some states adopted Civil and Criminal Process Codes.
However, influenced by David Dudley Field*®, Common Law prevailed, but not exactly in the same
mode brought from England.

Most of the concepts are the same (ex.: equity, torts, bailment, trusts, etc.) but one differenceis
relevant: the digtinction made by the US, and not by England, between Federa Law and State Law.
England ignores Federdism.

In addition, in England there is no Adminigtrative, Labor, Corporation or Bank Law, as we
havein the US,

The common Law in US is based on the judge-made law. The judge is alaw interpreter and,
in some moments, alegidator. When thereis not a precedent the American judge will say, “ There is no
law on the point”, even though there exists, gpparently, a law about that issue. The precedent has to
be abided by aslaw.

Common Law uses inductive reasoning, departing from the examination of particular cases to
reach a generd propostion. The argumentation in this system is andogical or empirica, working by
comparison and smilitude of particular cases to achieve a conclusion in a given case. For this reason,
overwheming power is given to the precedents, a definite a source of Law in this system.

Common Law is concerned mainly with pragmatic solutions to fit each specific case, giving the
doctrine secondary authority.

Civil Law amsto build ajuridica pyramid, generd, logicd and systemetic, with a high grade of
abgtraction. It results in a frame of genera and abstract rules, where doctrine has a relevant role in the

interpretation of those rules.

to be king of England. Because ligeance was personal, each subject owed loyalty to James natural person and in
return, James had a duty to protect every subject'sright to hold land in each of his kingdoms.

¥ David Dudley Field (1805-1894), controversial American jurist, was a vigorous fighter of legal reform. In 1839, Field

had begun hislong fight for legal reform through codification. New Y ork's distinction between equity and common-
law courts seemed chaotic to him. He believed that the laws ought to be systematized.
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Although the American and Brazilian legd systems are different, when it comes to tax legd
sysgems both come cose. In the American taxation legd system, the importance of precedents is
blended with a intense legidative production, as it is in Brazil. This does not happen with the civil and

crimind legd systemsin the US, inwhich decisonsare completdly “ stare decisis’ 2.

2.3. Civil Law v. Common Law: a Brief Comparison

The Civil Law and the Common Law treditions differ sgnificantly with respect to how judges
judtify their decisons. Civil Law judges judtify their interpretation of a code directly by reference to its
meaning, which scholars tease out in lengthy commentaries, and precedents are only subsdiary.

Common Law judges judtify their findings of law by reference to precedents and socid norms,
or “ by broad requirements of rationality presupposed by public policy” %

Civil Law method is taught by reading the codes and arguing from commentaries on them,
whereas the Common Law method is taught by reading cases and arguing directly from them.

One cannot generdize about the differences between the two traditions. For example, dthough
the United States is ostensibly a Common Law country, the American states have tried to obtain
uniformity in commercid law by a Uniform Commercid Code.

In addition, the American Law Indtitute, founded in the 1920s, meets periodicaly to restate the
law as it is emerging in the various dates. These restatements have a function Smilar to the codes in
Civil Law countries.

Besides differences in the higtory between the two legd traditions, both gpply the law
differently. In Common Law countries the lawyers of the litigants bring the arguments, and the judge is
not supposed to direct a line of questioning or develop an argument. In this adversarial process the
judge acts as a neutra referee who makes the lawyers follow the rules of procedure and evidence. The
principle underlying the adversarid system is that the truth will emerge from a vigorous debate by the
two Sides.

On the other hand, Civil Law judges take an active role in directing questions and developing
arguments. In this inquisitorial process, the judge is supposed to ferret out the truth. The lawyers
respond to the judge, rather than develop the case themselves.

2 “Doctrine that, when court has once laid down a principle of law as applicable to a certain state of facts, it will
adhere to that principle, and apply it to al future cases, where facts are substantially the same.” (Moore v. City of
Albany, 98 N.Y. 396, 410).
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Ancther difference concerns the use of juries. In the Common Law system, the judge was
originaly supposed to decide questions of law, whereas the jury was supposed to decide questions of
fact. In the United States, ether party in a dispute usudly has the right to a jury trid, athough both
parties sometimes waive this right and alow the judge to decide matters of fact, as well as matters of
law.

The absence of juries in the courtroom is more advanced in Civil Law countries than in
Common Law countries. In France asin Brazil, for example, the jury has been used only in the case of

murders.

Chapter 3

BRAZIL AND THE USA: STATE TAXATION SYSTEMS AND THEIR
CONSTITUTIONAL CONSTRAINTS

3.1. TheBrazlian Framework

Brazl is a federd republic and has had eight conditutions. The first signed in 1824 and the

current enacted in 1988.

2 Robert Cooter, Law and Economics, p.59.
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The Brazilian Condtitution is atypicd Civil Law Code with two hundred and fifty articles and
has had forty-five amendments since 1988 until December of 2004. The chapter dedicated to the
taxation system describes expresdy and minutely the state power to tax and its congraints.

States have autonomy to credte their taxation systems, observing the limits imposed by the
Federa Condtitution, so that the States' Condtitutions do not ded with the taxation systems.

Article 155 of the Brazilian Condtitution indicates the States power to levy sdes tax on goods,
on communication services and on interstate and intermunicipal transport services (ICMS™); property
tax on automotive vehides (IPVA?); gift and inheritance tax (ITCMD?) and sundry services or police
taxes imposed on specific services rendered by the sate.

There are clear condraints on the taxation power of the Federd, State and Municipa
govemmentsin Article 150, known as taxation condtitutional principles®:

The Enacted- Law Clause (Art. 150, 1)

The Equa Protection Clause (Art. 150, 1)

The Non retroaction Clause (Art. 150, 111, “&’)

The Prohibition Clauses (Art. 150 111, “b” and IV to VI)

w w w W

3.1.1. The Enacted-Law Clause

The Article 150, |, of the Brazilian Congtitution commands that “ without prejudice to any
other guarantees ensured to the taxpayer, it is forbidden for the Republic, the States, the Federal
Didtrict, and the Municipalities.... to claim or increase a tax without a law establishing such
claimor increase.”

The purpose of this clause is to ensure that the Executive Power does not creete or
raise the rate of taxes by decree or any other form of Iegidation. Only the Legidative Power can enact

bills aslaw, regarding to taxation issues.

Z |CMS stands for Imposto sobre Circulagio deMercadorias e Servicos.

3 |PVA standsfor Imposto sobre Propriedade de Veicul os Automotores.

#1TCMD stands for Imposto sobre Transmiss3o Causa Mortis e Doag&o.

3 To facilitate the comparison, it will be used similar definitions to the US constitutional principles, although all these
principles are, in the end, prohibitions, restraints to the taxing power of the Brazilian Federal, State and Municipal
governments.
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3.1.2. The Equal Protection Clause

Article 150, Il makes it forbidden for the members of the federation “ to institute unequal
treatment for taxpayers that are in an equivalent situation, it being forbidden to make any
distinction by virtue of the professional occupation or function performed by them, regardless of
the legal designation of the income, instruments or rights.” This dause ams a guarantesing that
every taxpayer has to have the same trestment regarding taxes if in Smilar Stuation. However, there are

possihilities to classfy taxpayers, for example, by ranges of income or vaues of property.

3.1.3. The Non-retroaction Clause

Furthermore, the Article 150, I1l, “& declares that a federation member cannot *“ collect
tributes.. .for taxable events that occurred before the effectiveness of the law that instituted or
increased them.” This means the law cannot retroact to reach some fact thet is anterior to the effective
enactment of that law, in order to levy that newly crested tax. This clause ams to keep the juridica
security of the legd system, in other words, to give predictability to the system and ensure that the

government cannot charge the taxpayer for an event that happered yesterday by a tax created, say,
today.

3.1.4. The Prohibition Clauses

In addition to the latter command, Article 150, 111, “b” states that a federation member cannot
“collect tributes... in the same fiscal year in which the law that instituted or increased them was
published.” It means that, when a new tax is created, the federation member can only get the revenue
from it in the following year. It explicitly complements the Nonretroaction Clause and has as an
objective to give time to the taxpayer to prepare his or her budget for anew tax.

The prohibitions continue, stating that federation members cannot:

8§ (IV) “ To use tributes for purposes of confiscation” , dthough is very difficult for the
courts Specify the definition of confiscetion;
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(V) To establish limitations to the traffic of persons or goods by means of
interstate or intermunicipal tributes, except for the collection of toll fees for the
use of highways maintained by the Government.” This means the sate can levy
intergtate taxes inasmuch as this collection does not creaste some kind of barrier to the
free movement of people and goods. (The command of the Art.152 complements this
objective “It is forbidden for the Sates, the Federal District and the
Municipalities to establish a tax difference between goods and services of any

nature by virtue of their origin or destination.”)

Furthermore, is not dlowed (Article 150, V1) to indtitute taxes on:

8

“a) Property, income, or services of one member of federation by another”, that
brings about a congtitutiona immunity among the federation members;

“b) Temples of any cult” , creating an immunity that aims to promote dl reigion cults;
“c) Property, income, or services of political parties, including their foundations,
of worker unions, and of non-profit educational and social assistance institutions,
with due regard for the requirements of the law” , aming to ensure the progress of
democracy, in the case of the palitica parties, and relieve the burden on the budget of
the unions and non-profit associations

“ d) Books, newspapers, periodicals, and paper intended for the printing thereof” ,

in order to stimulate the written culture of the country.

3.2. The United States of America Framework

Independent states and a centra federd government compose the federative structure of the

United States of America.

The Condtitution of the US, dated from 1787, contains seven aticles and twenty-six

amendments, from 1791 until 1992. It expresdy limits the power of federa government, giving partia
autonomy to the sates. The Tenth Amendment dates, “ The powers not delegated to the United
Sates by the Constitution, nor prohibited by it to the Sates, are reserved to the States
respectively, or to the people.”
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Therefore, the states have received substantid autonomy to implement their own taxation
sysems, apart from the federd tax system, since they do not conflict with the US congtitution.

When atax dispute arises in a date, firdt, one must observe the gpplicability of the rules and
precedents within that sate; second, if the rules and precedents conflict with the State Condtitution and
eventudly if the rules and precedents disagree with the US Congtitution.

Revenue sources employed by the States are excise taxes, income taxes, property taxes, gift
taxes, license fees, pecia assessments and user charges, fines and intergovernmentad aid.

The US Condtitution has limits and principles that work as a guide to limit the Sates taxation
power, and the main condiitutiond limits are:

The Commerce Clause (Article |, section 8, clause 3);

The Due Process Clause (Amendment XIV, section 1);
The Equd Protection Clause (Amendment X1V, section 1);
The Import/Export Clause (Article I, section 10, clause 2);

w W w W W

The Privileges and Immunities Clauses (Article 1V, section 2, dlause 1);

3.2.1. The Commerce Clause

Article I, section 8 and clause 3 of the US Conditution gtates, “ The Congress shall have
power ...to regulate Commerce with foreign Nations, and among the several Sates, and with the
Indian Tribes.”

The purpose of this dause is to maintain and develop the idea of a national and internationa
economy. Along with this, it is the notion that the state rules must match that clause in order to do not
create barriers to the operations of economy.

Following the basis of Common Law, the notion that the Commerce Clause places a limitation
on state taxation power comes from the precedent in the case Brown v. Maryland (1827)%°. In this
case, the Court rejected atax over international trade based upon the Commerce Clause. However, the

proper definition of “interdate trade’ remained unknown, and only in 1977, with a decison in the

% Brown v. Maryland, 25 U.S. 419 6 L Ed 678 1827.
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Complete Auto Transit, Inc. v. Brady?’ case, the Supreme Court has established the “four-prong
tet” to evauate the gpplicability of the Commerce Clause.
In order for a given dtate tax to be considered according to the Condtitution, regarding the

interstate commerce:

8 It hasto belevied over an operation that has substantid nexus with the levying Sate;

§ It cannot discriminate againg interstate commerce;

§ It hasto befairly apportioned;

8 It hasto be proportiona to the services rendered by the levying State.

3.2.2. The Due Process Clause

Pursuant to Amendment X1V, section 1 of the US Conditution, “(...) nor shall any Sate
deprive any person of life, liberty, or property, without due process of law (...)."

This clause provides protection againgt the actions of a given state, enacting direct restrictions to
them. There is another due process of law clause in Amendment V, but it only gpplies to the federa
government.

University of North Carolina v. Foy (1804)2%, where the Supreme Court of North Carolina
disqualified state law because it was considered againgt the law of the landf®, is the leading case.

Mobil Qil corp. v. Commissioner of Texas (1980)® established the two prior assumptions to
st the limits of the state taxation power in this matter: (1) nexus between the interstate activities and the
levying state and (2) logic relaionship between the state-owed revenue and the services rendered by

the state, in aclear accordance with the Commerce Clause,

3.2.3. The Equal Protection Clause

“No State shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States’ is another command of Amendment X1V. Despite the fact that state

Z Complete Auto Transit, Inc. v. Brady, 430 U.S. 281 1977.

3 University of North Carolina v. Foy, 2 Hayw. (N.C)) 310 (1804).

® The decision based upon the State constitution, once the X1V came up only in 1868.
® Mobil Oil corp. v. Commissioner of Texas, 445 U.S. 425, 436-37 (1980).
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taxation must abide by the Equal Protection Clause, the states have awide range of liberty to raise their
revenue, classfying property and taxpayers in different brackets, within certain limits.

Usudly taxpayers evoke this clause when there are errors in property assessments.

The two most famous cases about this issue are Allegheny Pittsburgh Coal Co. v. Count
Commission of Webster City (1989)* and Nordlinger v. Hahn (1992)%,

However, the Supreme Court has alowed the dtates to treet differently the taxpayer as in
Lehnhausen v. Lake Shore auto Parts Co. (1973)®, sating, “ In taxation, even more than in other
fields, legislatures possess the greatest freedom in classification. (...)T here is a presumption of
constitutionality, which can be overcome ‘only by the most explicit demonstration that a

classification is a hostile and oppressive discrimination against particular persons and classes ."

3.2.4. The Import/Export Clause

The Import/Export Clause (Article I, section 10, clause 2) states: “ No State shall, without the
Consent of the Congress, lay any Imposts or Duties on Imports or Exports, except what may be
absolutely necessary for executing its inspection Laws: and the net Produce of all Duties and
Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the
United Sates; and all such Laws shall be subject to the Revision and Control of the Congress.”

The concerns of this clause are: (1) to give the federal government exclusive power over
the internationd trade so that ensure the nation speaks in one voice; (2) to assure an important source
of revenue to the federa government and (3) to keep the harmony among the states, avoid the seaside
states from taking revenue from imports and levy taxes that could impose barriers on the free traffic of
goods to the other States.

Brown v. Maryland (1827)*, asin the Commerce Clause, was the inaugura case about this
issue, funding the “origina package doctring’®.

Michelin Tire Corp. v. Wages (1976)%, however, abandoned the origina package doctrine.
Insteed of andyzing the nature of the goods as imports, it examined the nature of the tax to determine if

3 Allegheny Pittsburgh Coal Co. v. Count Commission of Webster City,488 U.S. 336 (1989).

# Nordlinger v. Hahn, 112 S. Ct. 2326 (1992).

% Lehnhausen v. Lake Shore auto Parts Co., 410 US 356 (1973).

¥ Brown v. Maryland, 25 US 419, 6 L.Ed. 678 (1827).

% Under thisdoctrine, aslong as the goods retained their status asimports by remaining in their original packages,
they enjoyed immunity from state taxation.
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it was an “impost or duty”. This anadys's focused on whether the tax offended or not any of the three
enumerated policy congderations underlying the Import-Export Clause.

3.2.5. The Privileges and | mmunities Clauses

Article IV, section 2, dlause 1 of the US Condtitution provides, “ The Citizens of each Sate
shall be entitled to all Privileges and Immunities of Citizensin the several Sates’ .

Challengesto state or local taxing schemes under this clause are rare.

In the Austin v. New Hampshire (1975)¥ case, the Court struck down the New Hampshire
Commuters Income Tax because it effectively exempted dl of the state's own citizens. Reviewing the
genesis of the clause, the Court concluded that this taxing scheme would offend “the structurd balance
essentid to the concept of federdism” because it might invite retdiation by other dates.

3.2. Comparing the Brazilian and the USA Constitutional Frameworks

The two countries have decided to build their congtitutional framework based on federd
system, divided into gtates, and have chosen to give autonomy to the states to establish their own
taxation systems.

Both adopt the doctrine of the separation of powers but, in the US, this separation is clearly less
than absolute. Michad Asmow® cites cases that depict a “formaist”® view of the separation of
powers. These cases treat the separation of functions as a Smple matter of reading the condtitutiona
text.

Asmow aso cites cases called “functiondist™®, which evauate the situation by asking whether
it results in undue usurpation of the core functions of one branch by another branch, or undue

interference by one branch with the functions of ancther.

® Michelin Tire Corp. v. Wages, 423 U.S. 276,96 S. Ct. 535, 46 L. Ed. 2d 692 (1976).
¥ Austin v. New Hampshire, 420 U.S. 656 (1975).

® California Administrative Law, p. 1.

® Clinton v. City of New York, 524 US 417 (1998).

“ Morrison v. Olson, 487 US 654 (1988).
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Brazil’s Condtitution is very specific regarding the taxation power, indicating exactly which tax
the state can impose, whereas the US Condtitution leaves the states the choice of which kind of tribute
they wish to cregte.

By doing that, the US congtitutiona framework dlows, for example, the existence of severd
income taxes around the country™, which is not possble in the Brazilian sysem. The States
Condtitutions in the US have strong importance in the building of the Sate taxation system, whereas in
the Brazilian framework the State Condtitutions do not dedl with this, building their taxation systems by
regulations respecting the Brazilian Congtitution principles.

Regarding the condtitutional restraints to the taxation power of the dates, there are some
smilarities between the two frameworks.

Both countries use the Equa Protection Clause (see 3.1.2 and 3.2.3), aming to avoid

discrimingtion in taxation issues, dthough both accept the existence of differert classfications related,
for example, to the income range the taxpayer belongs to.

Under the same category of protection isthe US Congtitution Privileges and Immunities Clauses
(see 3.2.5). Thisdause dso amsto prevent discrimination between citizensin tax issues.

The Commerce Clause contains another smilarity, as the Brazilian Congdtitution presents, in
Articles 150 and 152 (see 3.1.2), the same concern of Article I, section 8, clause 3 of the US
Condtitution (see 3.2.1), that is, to impede the States from cresting taxation barriers to trade.

The command of Article 156, IV of the Brazilian Conditution reinforces this reasoning: “ a
resolution of the Federal Senate, on the initiative of the President of the Republic or of one third
of the Senators, approved by an absolute majority of its members, establishes the rates to apply
to interstate and export transactions and rendering of services.”

The Due Process Clause is d o present in both condtitutions: in Amendment X1V, section 1, of
the US Conditution (see 3.2.2) and in Article V, section LIV of the Brazilian Conditution which
commands, “no one may be deprived of his or her freedom or assets without due process of
law” . Classcdly characteristic of the Rule of Law, this clause aims to protect people from dictatoria
tendencies that can be brought on by a government. When it comes to tax issues this is definitdly a
strong dly of the taxpayer.

The doctrine that one federation member cannot levy tax on another member exists in both
systems. It is n Article 150, VI, “@ of the Brazilian Condtitution (see 3.1.4) and has been in the US

“ All kinds of US State government’s collection are athttp://ftp2.census.gov/govs/statetax/03staxss.xls .
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system since McCulloch v. Maryland (1819)*: “ If the States may tax one instrument, employed
by the government in the execution of its powers, they may tax any and every other instrument.
They may tax the mail; they may tax the mint; they may tax patent rights; they may tax the
papers of the customhouse; they may tax judicial process; they may tax all the means employed
by the government, to an excess, which would defeat all the ends of government. This was not
intended by the American people. They did not design to make their government dependent on
the States’.

Notwithstanding, comparing the US Import/Export Clause (see 3.2.4) with Smilar Satementsin
the Brazilian Condtitution, one can redize they are smilar but in some ways different. The power to levy
taxes on internationa trade belongs to both federal governments; nevertheless, Brazilian sates can levy
salestax (ICMS) on imports, respecting dl the other congtitutiona principles.

The main difference one can note in both systlems is regarding the Enacted-Law Clause. The
Brazilian sysem is very dear, ating that only the Legidaive Branch, through an enacted law, can
create taxes.

The US system dlows the Judiciary Branch to determine the levy through andogy, supplying the
Legidative Branch competence, as decided in Material Service Corp. v. Department of Revenue
(1983)%3.

In this case, the court stated, athough there was not a pecific Sate legidation regarding taxes
on trangportation, “the taxpayer was not permitted to separate a ‘minimum load charge
collected on the sale of ready-made concrete from the selling price of the concrete, which was
taxable under the Retailer's Occupation Tax; the charge was ‘an inseparable part of a single
transaction’ and was essentially a transportation charge for delivering ready-made concrete.”
One can perceive how it brings some uncertainty to the tax system.

In addition, the absence of a Non-retroaction Clause (see 3.1.3) in the US Condtitution seems
to cause certain alack of legal security, as decided in Welch v. Henry (1938)*:“ In each caseit is
necessary to consider the nature of the tax and the circumstances in which it is laid before it can
be said that its retroactive application is so harsh and oppressive as to transgress the

constitutional limitation.”

“ McCulloch v. Maryland, 4 Wheaton 316 US (1819).
“ Material Serv. Corp. v. Department of Revenue, 98 111 2d 382, 75 I11. Dec. 219, 457 N.E. 2d 9 (1983).
“ Welch v. Henry, 305 US 134, 59 S.Ct. 121 (1938)

24



In Usery v. Turner Elkhorn Mining Co. (1976)*°, we can note the same trend: “ the
imposition of liability for the effects of disabilities bred in the past is justified as a rational
measure to spread the costs of the employees' disabilities to those who have profited from the
fruits of their labor - the operators and the coal consumers.”

The Prohibition Clauses, contained in Article 150, VI, “b”, “c” and “d” (see 3.1.4), are specific
condiitutional immunities. These specific immunities do not exist in the US Condtitution.

The Brazilian Conditution contains al the necessary commands the states have to follow in
taxation issues. To the States' Legidative Branches remmain the rights to enact laws that create taxes,
and to the States Executive Branches remain the duty to enforce them. At a first glance, it seems to
give the system enough lega security. However, it turns dl taxation issues into a condtitutional metter,
which ends up alowing unrestricted reasons for taxpayers to complain, and courts overload as a result.

Given the two congtitutiona frameworks and guidelines for the Sate taxation power, we can go
into the focus of the andysis how the taxation disputes are resolved in the adminidrative lav systemsin
S50 Paulo, Brazil, and Cdifornia, USA.

Chapter 4

COMPARING STATE ADMINISTRATIVE LAW RESOLUTION IN
TAXATION ISSUES: SAO PAULO, BRAZIL AND CALIFORNIA, USA

The Rule of Law contains as a principle the right to complain about anything the government is
demanding from the people. The firg thing one thinks when it comes to complaints is the Judiciary
Branch. Indeed, the Judiciary Branch is the shelter for someone who had his or her rights infringed
upon.

Notwithstanding, one can fird complain directly to the adminidraive agency which, by
delegation of the government, is claming something. It can range from a mere procedure to a large
amount of money, usudly taxes.

Every taxpayer can (and sometimes must) ask for an adminidretive revison after an audit, for

example, before suing the government. As an advantage, one can redize tha the officids who will

% Usery v. Turner Elkhorn Mining Co., 428 US 1 (1976)
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examine his or her complaint are far more speciaized than the average judge regarding that specific
meatter.

Ancther advantage: the cost of an adminigtrative gpped is less than a Judiciary suit, as one can
even gpped without hiring the services of alawyer.

The administrative proceedings which aim to resolve the disputes between the taxpayer and the
sate governments will be the field we are about to explore.

4.1. Sao Paulo Administrative Process

S&0 Paulo is the economicdly strongest state in Brazil. Responsible for about a third of the
Brazilian GDP, the state annua revenue (not consdering the federa government transfers) was about
US$15 hillion in 2004 for a population of about 39 million.

The biggest part (89%) of this revenue comes from the sdes tax (ICMS)*" and consequently
most of the disputes arise because of that levy. The right to gpped to the adminidrative system is
guaranteed by the Brazilian Condtitution in Artide V, LV,

The Condtitution aso contains the principles on how the adminigrative law system has to work,
and the same rules gpply as much to the federal government asto al the Sates.

Respecting those principles, the states built their own administrative process system, which has
as an objective the reviewing of the tax debt, formalized after the audits conducted by the Tax Agents.

A taxpayer who disagrees with any Séo Paulo State government demand in tax issues can reech
the Secretariat of Finance of S0 Paulo State, the administrative agency responsible for the State
revenues, and follow the procedure below™:

§ After an audit, Snce the auditor has observed the taxpayer understated its tax
assessments, the Tax Agent will formalize a document that shows the amount owed in terms of
tax, pendties and interests. This document is the officid beginning of the adminidrative process.

8§ The taxpayer has 30 days to pay the debt or apped, after a notification about that

document.

“Source: Secretariat of Finance of Séo Paulo State Official site at:
http://www.fazenda.sp.gov.br/relatorio/2005/janeiro/analise_receita.asp (only in Portuguese). The currency exchange
rate used in this paper isR$ 2, 80 = U$ 1.00.

4 For an overview of the State taxation system, see3.1.

“® Litigantsin court or administrative proceedings and defendants in general are assured to use the adversary system
and full defense rights, with the means and remedies inherent thereto.

® The presented sequence of proceduresis showing only the main steps, leaving aside the formal details.
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§ Whether the taxpayer appeals or not, if the debt involved reaches 500 UFESP or
more, and it was not paid, there will be ajudgment in the firgt instance.

§ A sole adminidrative judge makes the judgment on thefirst instance.

§ If the date loses, the adminidrative judge must gpped from his own decison to his
superior™, the Delegate of Judgment.

§ If the taxpayer loses, and the debt is less than 2000 UFESP, he also must apped to the
Delegate.

8§ The adminigrative decison handed down by the Deegate to the state and to the
taxpayer is find. The difference is the taxpayer can apped to the Judiciary Branch, while the
state cannot.

§ If the debt is over 2000 UFESP, the taxpayer can apped to the Tribunal delmpostos
e Taxas, the administrative tax court.

8§ Sixteen Chambers conditute this administrative court, each one composed by 6
adminigrative judges, 3 of them lawyers, 3 of them Sate officids.

§ After the judgment in one of those Chambers, whoever loses at this stage can appedl to
the United Chambers, if it is a matter of law. If the plantiff or the state loses the case, they
cannot apped when it isamatter of fact.

§ The United Chambers are the collection of al 16 Chambers, employing 96>
adminigrative judges to decide ultimately about a process.

The Brazilian taxation system states that once the Tax Agent perceives an understatement or
any misconduct related to tax regulation, he is obligated to report and formalize the amount owed. After
this formdization, this officid statement cannot be modified unless decided within adminidrative or
judicia process.

During the course of the adminigtrative proceeding, discretiond power is not given to the Tax
Agent. In dl ingtances, an officid from the Tax Issies Representatives * Sector represents the interest
of the State within the proceedings, but he cannot try to transact the debt or accept any settlement
proposal from the taxpayer.

® Thisisa State index (one UFESP = U$ 4.75).

* The administrative judges work for the Sector of Judgments, directed by a Delegate who isin charge of this review.
# Although the maximum number of judges can reach 96, usually the United Chambers work with 48 administrative
judges.
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There is a discretiond range of power to the Delegate of Judgment, that he can act on, but he
cannot transact; only judge the case. In sum, neither the taxpayer nor the State can make transactions
after the process has begun. The regulations of the adminigtretive proceedings restrain both.

If the state wins the case, the process must go to the Tax Issues Attorneys  Office because the
Secretariat of Finance of S8 Paulo State, the administrative agency responsible for the administrative
process, cannot enforce the collection of taxes directly from the taxpayer after the adminidrative
process. a Judicia Branch judge must hand down the enforcement.

4.2. Californiaz: an Overview of the Taxation System and

Administrative Process in Taxation | ssues

4.2.1. The Taxation System

Cdiforniais a massve giant in terms of economy. If California were a country, its GDP would
be the seventh largest in the world, generating US$ 1.446 trillion (2003) for a population of about 36
million.

In the 2002-2003 fiscal years, the Board of Equalization®, the taxation administrative agency,
collected gpproximately US$41 hillion, with near by US$35 billion generated from sales and use tax®.

Cdiforniaimposes sdes tax on retailers who sdl tangible persond property and other goods to
customers who would use these items in Cdifornia, thet is, if they were not purchased to be resold to
Kmeone dse.

Additiondly, Cdifornia imposes a use tax on purchasers who buy tangible persona property
that comes from outside the State.

There are specid taxes on the didribution of cigarettes, gasoline, and acoholic beverages.
Cdifornia dso imposes fees, income and property taxes.

The US Condtitution does not have specific instructions about adminigtretive law.

% This officials are Tax Agents specialized in defend the State in tax administrative issues. They act as administrative
attorneys, but they are not State lawyers as the staff of Tax Issues Office Attorneys, whose officials act only
defending the State before the Judiciary system.

% California has also the Franchise Tax Board, which administrates the State income tax, with a collection around US$
41 billion (source: Officia site at: http://www.ftb.ca.gov/aboutFTB/annrpt/2003/2003ar.pdf ). The Board of
Equalization is also responsible for appeal s regarding to the income tax.

% Source: Board of Equalization Official site at: http://www.boe.ca.gov/annual/table?2_03.pdf .
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According to Bernard Schwartz, adminidretive law in the US “is limited to powers and
remedies and answers the following questions. (1) What powers may be vested in administrative
agencies? (2) What are the limits of those powers? (3) What are the ways in which agencies are
kept within those limits?” *®

American adminigrative law relates more to procedures than to substantive law, more upon the
procedures that adminigtrative agencies must follow in exercisng their powers,

In Cdifornia, the term adminigtrative law (aso known as regulatory law) refers to the body of
law created by the California Executive and Adminigtrative agencies.

The Cdifornia Condtitution establishes or authorizes Executive Departments.

Adminigrative agencies may be established directly by the Condtitution or be created by or
have authority delegated to them from the Legidature.

Agencies have quas-legidative power. Quas-legidative enactments are generdly referred to as
regulations or rules. They dso have quas-judicia power and some may even issue advisory opinions.
The terminology for the adjudicatory functions (decisons in disputes) and advisory functions varies from
agency to agency, dthough they are typicdly referred to as decisons (or opinions) or they may aso be
caled orders (or avariety of other terms).

The Cdifornia Administrative Procedures Act (Cdifornia Government Code 8 11340 et seq.)
outlines the powers and boundaries of the adminigtrative functions, as well as setting up an Office of
Adminigrative Law to oversee the “orderly review of adopted regulations” The Office of
Adminigrative Law has the power to reject proposed regulations that they fed do not meet the
standards set out in the Administrative Procedures Act (usudly on grounds that they do not meet the

requirements of notice, necessity, congstency, or clarity).

4.2.2. The Administrative Process

Taxpayers liability disagreements with Cdiforniain tax issues must follow these steps™:

1. After an audit, if the audit staff determines that the underreported tax is based on taxpayer’s
negligence, the audit staff may recommend that a 10 percent pendty for negligence be imposed.

% Administrative Law, p. 2.
 Only the main steps will be stressed.
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2. However, if fraud isinvolved, the audit staff will recommend a fraud pendty of 25 percent of
the tax if there is dlear and convincing evidence that the taxpayer underreported its tax liability in order
to evade intentiondly the tax. The audit gaff has the burden of proving that the taxpayer committed a
fraudulent act.

3. When the auditor completes his or her audit, the results are discussed with the taxpayer who
may or may not agree. Taxpayers may aso provide additional documentation to refute the results of
the audit.

4. The auditor and supervisor can change the liability involved while & the digrict level. After
that, the Petitions Section, the Appedls Divison, and the next higher leve (the Board of Equaization)
would request the change.

5. After the audit has been reviewed and gpproved by a reviewer, a billing (Notice of
Determination) isissued to the taxpayer.

6. If the taxpayer is not in agreement with the ligbility, the taxpayer files a petition for
redetermination within 30 days of the date on the Notice.

7. The officid appeds process begins when petitioner files a written Petition for
Redetermination of such billing. The petition for redetermination is sent to the Section of Petitions of the
Sdes and Use Tax Department, which handles the beginning of the appedl's process.

8. The Petitions Section contacts the taxpayer and tries to resolve the issues that the petitioner
brought up in his petition.

9. If the issues are resolved at the digtrict level, and areaudit is prepared, wherein the taxpayer
agrees with the reaudit results, the digtrict will forward the reaudit report and informs the Petitions
Section that the issue has been resolved. Based on this report, the Petitions Section would contact the
taxpayer to confirm his or her agreement with the reaudit results.

10. If the taxpayers confirm its agreement, a Notice of Redetermination is issued to the
taxpayer, which would then have 30 days to pay the liability.

11. However, if the taxpayer does not agree with the reaudit results, or if the issues cannot be
resolved at the didtrict leve, the matter is referred back to the Petitions Section, which then informs the
petitioner that since the matter cannot be resolved a that level, the matter will be referred to the
Appedls Divison.

12. Attorneys and higher-level auditors who conduct gppeds conferences staff the Appeals
Divison. The conference auditors decide gtrictly audit issues. The conference attorneys decide legd,

and sometimes audit, issues.
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13. The conference attorney or auditor andyzes the parties argument, evidence, and issues his
or her decision and recommendation (D&R). Sometimes the D&R would recommend a reaudit, a
reduction in the assessment, or no adjustment.

14. The taxpayer may regquest areconsderation of the Appeds Divison's D& R or the taxpayer
may request that the matter be scheduled for a Board hearing.

15. The Board congsts of five members, dl elected by the people of Cdifornia. There are four
members who each come from four separate didricts (Cdifornia is divided into four didricts - one
member comes from each didrict). The other member is the Controller of the State of Cdifornia

16. Once a find decision is rendered, a Notice of Redetermination is issued to the taxpayer.
The Notice becomes find. The liability becomes due and payable 30 days after the date on the notice
of redetermination, unless the taxpayer files a petition for a rehearing within the 30-day period. If the
taxpayer filesa timely petition for arehearing, the notice of redetermination is voided.

17. The petition for a rehearing is a request from the taxpayer for the Board to rehear his or her
case, because the taxpayer believes the Board made an error of law in reaching its decision, or that
thereis newly discovered evidence that was not available prior to the Board decision.

18. The petition for rehearing is forwarded to the Appeds Divison for review. The Appeds
Division then makes a recommendation to the Board whether to grant the petition for arehearing or not.
If the Board denies the rehearing request, another Notice of Redetermination isissued to the taxpayer.

19. In this ingtance, the taxpayer has no option but to pay the assessment within 30 days of the

date on the notice.

One can easily naotice that, in this process, the concern in resolving the case is huge and, from
the beginning, staff isinvolved in trying to resolve the case.

The taxpayer has to apped to the Board of Equdization to try to relieve or reduce the tax
liability or has his or her cdlaim for a refund of the protested tax payment denied before filing a suit in
court to try to recover the taxes that he or she has paid to the Board.

The process of filing a petition for redetermination, having an appeds conference, having a
Board hearing, and having the clam for a refund denied is cdled the “adminigretive remedy”. A
taxpayer has to exhaust his adminigtrative remedies before he can take his case to court. The taxpayer

cannot fileasuit in the Judiciary court unless he has paid the tax liahility firs.
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4.2.2.1. The Administrative Power to Enforce the Collection

After the Board makes a decison, a Notice of Redetermination isissued to the taxpayer for the
unpaid liability consdting of tax, interest and pendty (if any), and the taxpayer is required to pay the
ligbility in full within 30 days of the date of the Notice.

If the taxpayer fails to pay the liability on time, the tax, intere, and pendty becomes
immediately due and payable. If the taxpayer fails to pay the ligbility when it is due and payable, a 10
percent pendty for failure to timely pay the determination is imposed. This pendty is 10 percent of the
unpaid tax liability.

If the taxpayer was required to place a security (like a bond, cash, insured bank deposits) to
insure compliance with the sales and use tax law, the Board may sdll the security at a public auction in
order to recover any tax or amount of ligbility required to be collected.

The Board may dso notify the taxpayer's creditors not to transfer any bank deposits, persona
property in the creditor's possession, or persona property under control of the bank.

Additiondly, the Board may file a lien againgt taxpayer's credits, or other persond property,
which may be auctioned off. The Board may aso garnish taxpayer's wages to effect the collection of
unpaid lighility.

If dl these stepsfail to pay off dl the liability, then the Board may ask the court of law to help in
bringing about taxpayer's compliance.

4.2.2.2. The Settlement Sector

Once the taxpayer can present, in al instances of the process, a proposal to settle the dispute,
the Board of Equalization aso has a Settlement Section, headed by an Assstant Chief Counsd, a high-
ranking attorney who reports to the Board’s Chief Counsd.

During the gppedls process, a petitioner may request to have his liability settled i.e., reduced
without going through the appeds process. This process is Smilar to bargaining: taxpayer will offer to
pay a certain percentage of the liability, and that offer may be accepted or rgjected. The purpose of this
settlement process is to cut short the appedls process. However, the offer must be reasonable and

must have abass.
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The cases are assigned to an atorney if the case involves legd issues and to an auditor if the
case involves audit issues. The atorney or auditor has latitude in the review and in the recommendation
for gpprova or rejection.

A committee conggting of the Supervisng auditor and supervisng atorney as wel as the
Assgant chief counsd then reviews the recommendation.  If the case is palitically senstive, or the
reduction is over US$300,000, the matter is discussed with the Chief Counsd and the Executive
Director of the Board of Equdization. There is no set percentage deemed acceptable, as each case is
evaluated on its own merit.

The caseis dso evaduated for litigation risks (what is the likelihood that a taxpayer will file a suit
in court and what costs will be incurred in defending such suits - thisis very subjective like an educated
guess, but based on prior cases).

Once the approva of the recommendation is made, the auditor or attorney contacts the
taxpayer and informs him or her tha the settlement proposd is either rejected or accepted. If the
Settlement Section finds that there is no room for reduction, because the taxpayer has aready been
given dl the benefit of reductions, but wanted more reduction without basis, the offer would be
rejected.

If rejected, the attorney or aditor will inform the taxpayer of his right to make a counter
proposal. If no counter proposal is made, the settlement offer is officially denied and the case proceeds
with the appedls process.

If the recommendation to accept the settlement offer is gpproved, the case is referred to the
Attorney Generd's (AG) office of the State of Cdifornia for comments, because the statute requires the
AG'scomment.

After the Attorney General makes his or her comment, the recommendation is then presented
to the five eected members of the Board of Equalization for gpprova during a closed session of the
Board hearing (there is no hearing where the taxpayer argues his or her case).

If the Board denies a recommendetion, the settlement case is referred back to the Settlement
section for further invedtigetion. If a settlement is not reached, then the taxpayer proceeds with the
appeal s process.

If the Board approves the recommendation to accept the settlement proposal, the taxpayer is
informed of the Board's decison and the settled lighility is billed, and the taxpayer has 30 days from the
date of approval to pay it.



4.3. Comparative Analysis of both Administrative Processes

By anadyzing the So Paulo State adminidtrative process, one can redize the adminidrative law,
as gpplied in Brazil, dthough it is based on the Civil Law, does not follow the adminigrative system
used in France, where the adminigrative judge decison is find. Conversdly, the Brazilian adminigrative
law, asits American counterpart, is subject to judicia review.

The main difference one can natice from the two presented administrative processes is the
empowerment of the staff involved.

While the Cdifornia audit Saff can ded with the liahility before the taxpayer, since in the digtrict
level the auditor and the supervisor have discretionary power to change the ligbility, the S&o Paulo audit
gaff does not have the power to negotiate: once the ligbility is documented, there is nothing to do but
wait for the end of the adminigtrative or judicial process.

Even dfter the digrict level, the procedure of the Petition Section, the second ingtance in
Cdifornia adminigtrative process, is contact the taxpayer and try to resolve the issue. S&o Paulo does
not permit any consideration on this sense.

S0 Paulo adminigtrative process follows the structure of the Judiciary Branch. Indeed, it is
amost a copy of that system, athough the objective is to review the Tax Agent assessment. The
process does not admit settlement proposals®®, only installment payments predicted by |aw.

The Cdifornia lagt ingtance has five adminidrétive judges while the Sfo Paulo adminidrative
court can have as many as 96 judges. After the find decison, the Cdifornia tax agency can enforce the
collection, which is not possble for the S0 Paulo State who has to reach the Judiciary Branch
enforcemen.

A procedure that deserves some criticism is that which indicates that the meeting of the Board
of Equdization, where the evaduation of the settlement proposa occurs, is not public. Every kind of
procedure in Sdo Paulo State administrative process must be public, binding Brazilian Condtitution rule.

However, there is a rule in Cdifornia adminidretive process that dates, “ If the Board

Members approve  the proposed settlement and the reduction of

® S50 Paulo State offers, after the audit and within 30 days before notification, a 50% discount over the penalty;
within 30 days from the first instance decision a 35% discount over the penalty and a 20% discount over the penalty
after the last decision and before the official inscription as an outstanding debt with the State. The problem is that
some penalties can reach 150% of the tax owed and the option for installment payments are accrued at a 2% rate per
month, turning the debt hard to receive due the high final amount.
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tax in the settlement exceeds US$500, certain information® about the
settlement  will become a matter of public record, which will be available
for review for one year at the office of the Board's Executive Director” , thet is, the meeting is not
public but the results are.

In the following table, there is a sample of prominent cases resolved by the Settlement Sector
from June 30, 2004 through March 22, 2005:

Table 1
Settled Cases Amount in Total Amount Percentage of
Dispute agreed discount after
(US$) (US$) settlement
Euro-Concepts, Inc 109,334.00 104,477.00 4%
Thermo VolteK Corp 96,861 92,000 5%
Static Control Components 292,713 250,000 15%
Trimont Land Co 168,973 160,000 5%
Linquist & Craig Hotels and Resorts, Inc 153,262 124,000 19%
Farzad Essapour 242,042 215,000 11%
Carruthers Equipment Co 192,235 96,500 50%
AqguaMansa Properties Inc 105,660 90,000 15%
Carl Karcher EnterprisesInc 2,954,575 2,808,709 5%
CKE Restaurants Inc 1,185,023 1,100,835 7%
Pacific Building Care 210,016 160,000 24%
Process Software Corp 161,526 95,000 41%
Consolidated Electrical Digtributors Inc. 1,285,476 592,200 54%
Cadillac Plastics Group Inc 1,207,764 750,000 38%
Union Bank of CA 531,208 485,000 9%
MacD ermic Colorspan Inc 221,754 170,000 23%

® The public record will include the following: the names of the taxpayers who are parties to the settlement; the total
amount in dispute; the amount agreed to in the settlement; a summary of the reasons why the settlement is in the
best interest of the State and, when applicable, the Attorney General's conclusion regarding the reasonableness of
the settlement.



Petroleum Helicopters 143,148 114,000 20%
TOTAL 9,261,570.00 7,407,721.00 20%

Source: Public Records from BOE Settlement Sector.

By anayzing the figures above, one can notice that Cdifornia has had good results in settle the
state debt, as preserving 80% (average) of the debt after the settlement.

Chapter 5

ECONOMIC ANALYSIS OF THE SAO PAULO ADMINISTRATIVE
PROCESS LAW

5.1. Decreasing the Demand for Appeals without Social Costs

Achievable without fees and without the lawyers support, the objective of the Sdo Paulo State
adminigrative law in tax issues is to afford wide accessto dl taxpayers.

Nevertheless, given the limits of labor and the typica public sector budget restraint, the outcome
has been process overload, delays and backlogs.

The fird restraint that can be graphically shown is the production function of the administrative
gaff in charge of the process. The public budget isfixed at least for, say, a year, then, in that period, let
us suppose the government can increase the number of officids in the adminigtrative saff due to the
increasing number of appeds being filed.

Production (Pr) isincreasing as the government adds one more worker to the staff; however, as
they cannot increase, for example, the number of desks and computers, there will be a certain number
of workers W) from that point, the production will decrease. As there is not enough, for example,
space or tools to produce, the addition of one more worker instead of helping the production, will
disturb that. Graphicaly:
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Facing these restrictions, the way to improve production has to be by training the staff, making
them technically stronger, increasing the individua productivity and effectiveness.
Additionaly, the main economic assumption one can make within the S0 Paulo State

adminigrative process is that appealing isfree. Graphing the demand curve of this Stuation, we have:

Price of Demand curve for
appealing appeals

e

Qt ntity of
Icesses

The scenario as shown in Q! is, the demand for appeding is the highest we can have, once
appeding is free (price = 0). Therefore, a change in the price of gppeding will affect the demanded
quantity, shifting from Q* to Q?, asfollows.
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However, if the government sets a price to apped, there will be the following outcomes:

1. High social costs, since appedling will became unaffordable to the less wedlthy taxpayers®
(B).

2. A condderable surplus (A) is il Ieft to the wedthiest taxpayers, keeping the pressure over

the demand.

Thus, better than set a price to gpped is set an amount as a mandatory deposit, a percentage of
the debt, refundable in the end of the process. The government keeps the appedls free of specific fees
and the demand for administrative processes goes down, Since some taxpayers will now evauate more
caefully the expected outcome of the clam (EOC).

Since every adminigtrative process initiates with an assessed understatement and the objective
of the process is to review that assessment, we can assume that, to each tax issue in dispute, the EOC
will increese while thisissue is “new” for the audit Saff.

In a given point, the taxpayer can expect a maximum EOC from the process. As the cases
begin to repest, the audit staff becomes aware o this issue and then, when the audit staff formaizes an
understatement and the taxpayer appedls, the EOC is decreasing, as that formalization is stronger in its
fundamentals.

By setting a mandatory deposit MD), the taxpayer included in the C area will rot appeal
because EOC < MD, diminishing the demand for appedl's and consequently the number of processes.
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5.2. Taxpayer’s Liability and the Judiciary

Regarding taxes, the legd environment found in Brazil is, on one hand, the government imposing
one of the highest tax burdens in the world and, on the other hand, the taxpayer eager to avoid that
burden.

It would not be so different from other countries if the taxpayer were not backed by atax legd
system that dlows him or her to go before courts without paying the liability fird, even after losing on
the adminidrative level, and a tax legd system that does not have a strong Structure of debt
enforcemen.

Moreover, since the Brazilian Congtitution contains the fundamentd rules of the tax system,
severd tax issues can reach the Brazilian Supreme Court, leading some processes to the maximum
extent possible.

Additionally, as stated by Eduardo Buscaglia and William Ratliff™*, “ the belief is growing that
the judicial sector n developing countries is ill-prepared to foster private sector devel opment
within a market system. (...)Increasing delays, backlogs, and the uncertainty associated with
expected court outcomes have diminished the quality of justice from Mexico to China” .

Ancther negative point about the Brazilian judicid system is the procedurd formaism. There is
not a culture of bargaining. Paradoxically, because of the process overload, the judges do not stimulate

® Thisis assuming that often aminor amount of debt refersto less wealthy taxpayers (smaller businesses).
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the settlement, as it has to be simulated. They are not trained to persuade the litigants to settle, then,
thereis no choice but to follow the proceduresto reach adecision.

As dated in the World Bank (see reference) study, “ceteris paribus higher procedural
formalismis a strong predictor of longer duration of dispute resolution. Higher formalism also
predicts lower enforceability of contracts, higher corruption, as well as lower honesty,
consistency, and fairness of the system” .

IPEA® has polled that 90.8 % of the S0 Paulo State entrepreneurs have named the
performance of the judicia system® as bad or very bad

Nevertheless, when the issue is taxes, entrepreneurs enjoy using the judicia system frequently,
because they rely on the delay of the system to postpone their liabilities, as stated in the same IPEA

research as follows:

Freguency which private sector appeals to judiciary system to postpone liabilities [%0]

Judicid Expertise Very Often  Lessoften Neveror  Donot Without
often dmog  know/did  opinion
never not
answer
Labor 25.4 18.6 20 18.8 12 53
Federal Tax Courts 51.3 235 6.1 18 119 55
State Tax Courts 447 27.8 8.0 13 12.3 5.9
Municipalities Tax 40.1 25.9 11.9 24 134 6.3
Courts
Commercid 24.8 34.5 16.5 31 14.2 6.9
Industria Property 8.1 175 29.3 9.2 27.8 8.1
Consumer Rights 8.6 175 335 21.3 134 5.7
Environment 8.1 17.9 29.8 20.0 17.9 6.2

& Law and Economics in Developing Countries, p.56.

® | PEA stands for Instituto de Pesquisa Econémica Aplicada (Applied Economics Research I nstitute).

Armando Castelar Pinheiro, Direito e Economia num mundo globalizado: cooperacéo ou confronto?[Law and
Economy in a globalized world: cooperation or confront?], July 2003, IPEA website at
www.ipea.gov.br/pub/td/2003/td _0963.pdf (only in portuguese).
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The likelihood of the government losing track of its credit is huge if it leaves the judicd
procedures to take care of it. To government, it is better to resolve tax issues within your dominion, as
soon aspossible.

Compardively, the following table will show an abdract of the path taken by the tax issues

processes in Cdifornia®:

BOARD OF EQUALIZATION
ADMINISTRATIVE AND SUPERIOR COURT TAX DISPUTE RESOLUTIONS

Fiscal Year 2001-02 2002-03 2003-04
BOE FTB Sum  BOE FTB Sum BOE FTB

Tax

Determination

S

Formally 2,653 11,910 14563 194 10633 12587 2,004 10,047
Disputed

Cases Resolved

by

Franchise Tax 9,047 8,376 7,176
Board Staff

Cases Resolved

by

BOE Staff 2,280 2,142 4,422 2,156 1,560 3,716 1,612 2,182
Cases Decided

by the Board 1,297 721 2018 1383 697 2,080 935 689
Caendar Year 2002 2003 2004
Suits Filed in 20 17 37 12 19 31 23 8

Superior Court

SuitsWon 11 8 19 9 8 17 9 8
Suits Settled 7 5 12 1 5 16 6 3
SuitsL ost 0 2 2 3 1 4 2 3
Total Suits 18 15 33 23 14 37 17 14
Closed

Sum

12,051

3,794

1624

31

17

©

As depicted above, most cases do not reach the Judiciary; the staff resolves them. In addition,
the effect of the obligation of paying the ligbility before gopeding to the Judiciary is clearly perceived, as
the number of cases thet reach the Judiciary is minor.

® Source: Office of Acting Board Member Betty T. Y ee. ( http://www.boe.ca.gov/members/yee/index.htm )
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The following table shows a comparative sngpshot with data from the World Bank study where
we can obsarve the delay in judicid procedures in Brazil is grester than in Common Law countries.
Note that Canada, as considered aong Québec, its Province that adopts Civil Law, comes after Brazil
in number of days to resolve a dispute.

Delay of judicial procedures

Country Number of procedures Number of days
Audrdia 11 157
Brazil 25 566
Canada 17 346
New Zedand 19 50
United States 17 250
United Kingdom 14 288

In order to complete the economic reasoning, important economic data has to be emphasi zed:
the stock of processes and the amounts involved. In February 2005, 6% of the processes have
detained 66% from dl the debt involved in administrative processes.

CONCLUSION

The amount involved in adminidtrative processes in Sdo Paulo is huge, reaching about US$ 5.35
billion, that is, 35% of the revenue in 2004.

The excessve formdism caried by the Civil Law ends up feeding bureaucracy, here
understood as a rigid sequence of procedures to be followed, with smal or no space for discretion, the
search for efficiency turns out to be a hard task within the Brazilian public service.

Efficiency to a taxation agency has to be, in short, to collect and dlocate tax money with low
costs for society.

The datais clear in showing the gppedl to the Judiciary as a postponement strategy often used
by the taxpayer. The response of the government has to be pushing to settle the disputes before that
goped, that is, within the adminigirative process.
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As the smdlest part of the adminidrative gppeds concentrates the biggest amount in debt,
good economic results can be reached without too much investment in settlement. After dl, there is
about USS$ 3.5 hillion of debt concentrated in about 600 processes.

The economic andyss shows that naturd budget congraints limit the production of processes,
which grengthens the argument to have a very technicdly prepared team in order to reverse the
tendency of lowering the production.

Additiondly, from the economic analysis of S&o Paulo State adminigtrative law, one can extract
that lowering the demand of administrative processes by fixing a mandatory deposit to gpped, the
government could reduce production costs without increesing the socid cost involved, and then
redlocate budget, for example, to upgrade the technica knowledge of the staff and improve the
processes production.

The Brazilian Federd government dready imposes a mandatory depost in its adminidtrative
process and, after some disputes, the Brazilian Supreme Court considered that procedure according to
the condtitution.

Besides the narrow limits imposed by the Brazilian law, the same regulation® used to offer
amnesty can be used to empower the S8o Paulo State Tax Agent to act with discretion, at least after
the formalization of the taxpayer understatement, to reach the settlement.

The leve of professondism of the public servant has been growing notably in the past years and
supervised discretion has become perfectly acceptable.

One can argue that, if the taxpayer has the choice of sttling, why pay taxes when they are due.
Firstly, the settlement as proposed in this paper does not mean totd remission of the debt. The due tax
never could be remitted. The pendty and the interest involved in the debt could be, in an extenson that
would dlow the taxpayer to pay for his or her debt.

Furthermore, the government would be in charge of the acceptance of the settlement proposal.
This system would not create an uncontested right to settle to the taxpayer.

Second, practice shows that the honest entrepreneurs do not want to be involved in outstanding
debt with the government, paying their taxes when due, avoiding any extra charge. Even with enough

® The Brazilian Tax Code, inits Article 171, states that the law can permit, under certain conditions, to the creditor
and the debtor in tax issues celebrate transaction to resolve a dispute. The same law will indicate the authority in
charge of that transaction; and the Article 172 states that the law can authorize the administrative authority to
concede, by written statement based on law, total or partial remission of the tax debt.



conditions to postpone the liabilities, as shown in the latter chapter, most taxpayers do not neglect to
pay taxes, otherwise, the system would totaly collgpse.

The same rationde gpplies in the case of amnesty: dthough it occurs virtudly every year in S2o
Paulo, not dl taxpayerswait for that remission to pay their tax liabilities.

Third, practice shows that it is not because there are so many extra charges over
understatements and postponements that the bad taxpayer will pay taxes when due. According to the
proposed system, the bad taxpayer would be punished fagter, as the load of processes involving good
taxpayers will decrease.

Moreover, the collection of the outstanding debt from judicid procedures contributes only with
0.6 % of the total revenue, reveding large room to be explored regarding collection procedures.

The Cdifornia adminigtrative process presents a framework of a settlement sector (see 4.2.2.2)
which has showing good results in recovering state debt (see table 1), and the same framework can be
used by the Sdo Paulo State staff. The discretion to settle has to be aways overseen by a superior
within the staff hierarchy, avoiding the excessive concentration of power.

Regarding the core of the legd systems, the Sdo Paulo State Adminigtrative Tax Court aready
uses the binding precedents within the adminigrative process, as an example of legd transplant from the
Common Law tradition, which enables the reception of other inditutes to improve the efficiency of the
system.

Another important movement towards efficiency would be abolishing the judgment without
appeal (see 4.1, item 3), which is an excessive care with the taxpayer who did not show enough interest
in looking for his or her possible rights.

The ingtalment plan framework aso has to be reviewed, as the level of extra charge imposed
makes the accomplishment difficult for the taxpayer. It has been observed that most taxpayers involved
in ingtalment payments fail before reaching the last instalment, and the participation of this kind of
collection in the tota revenueis around 0.7 %.

Concisdly, to improve the adminidrative process in taxation system, this study suggests as
important steps:

§ Abolish the judgment without appeal.
8 Impose a mandatory deposit to appeals.
8§ Create a Settlement Sector, empowering the Tax Agent to settle the dispute, with

grades of supervision.



8 Create a more flexible and affordable method of settlement.

Public service managers may reect to the demand for greater efficiency by reviewing processes,
the use of tedhnology, the design of jobs and working practices. In other words, they may adopt a
drategic gpproach and consider how they can deliver more using the same level of resources,
distributing equity with ahigh leve of efficiency.

The macroeconomic outlook shows Brazilian credit ratings being congtrained by alarge generd
government debt burden, externa vulnerability and structural economic weskness. Brazil has to improve
its credit rating in order to attract solid investments, needed for economic developrrent.

Strengthening its indtitutiond infrastructure and its collection power by efficient laws and Staff,
S0 Paulo State, as respongble for a third of GDP, collaborates decisvely to the evolvement of the

Brazilian society by improving Brazil’ s potentid of sustainable economic growth.
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