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This memorandum sets forth the views of the Office of Legal Counsel with regard to legislation 
proposed by Senator Patrick Leahy, entitled the Swift Justice Authorization Act ("SJAA"). The proposed 
legislation purports to vest the President with limited authority to order our Armed Forces to detain certain 
individuals involved in terrorist acts and to establish military commissions to try those individuals for 
violations of the laws of war. It also specifies procedural requirements that such military tribunals must 
meet. 

As you know, the President has already contemplated seizing individuals involved in terrorist 
attacks and trying them by military commission under his Military Order of November 13,2001. See 
Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, 66 Fed. Reg. 
57,833 (Nov. 13,2001). That Order expressly relies on, among other things, the President's constitutional 
authority as Commander in Chief and Congress's September 15,2001 joint resolution authorizing the use 
of military force. See Authorization for Use of Military Force, Pub. L. No. 107-40,115 Stat. 224 (2001). 

The legislation suffers from a number of serious constitutional defects. First, the President's 
authority as Commander in Chief under Article II of the Constitution to engage the Armed Forces in hostile 
military operations includes the power both to detain enemy combatants and to convene military 
commissions to punish violators of the laws of war. Legislation expressly granting the President such 
powers is constitutionally unnecessary. The fundamental premise underpinning the first substantive 
objective of the legislation - namely, "authorizing" the President to convene military commissions - is thus 
mistaken. And to the extent the legislation, by purporting to authorize the President to convene 
commissions, may be taken to suggest that the President could not act without such authorization, it raises 
a serious constitutional issue because it would impermissibly encroach on the President's powers as 
Commander in Chief. 
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Second, Congress lacks authority under Article I to set the terms and conditions under which the 
President may exercise his constitutional authority as Commander in Chief to control the conduct of military 
operations during the course of a campaign. Congress cannot constitutionally restrict the President's 
authority to detain enemy combatants or to establish military commissions to enforce the laws of war. 
Indeed, Congress may no more regulate the President's ability to convene military commissions or to seize 
enemy belligerents than it may regulate his ability to direct troop movements on the battlefield. Accordingly, 
to the extent that the legislation purports to restrain the President's ability to exercise his core constitutional 
powers as Commander in Chief, it encroaches on authority committed by the Constitution solely to the 
Executive Branch and thus violates fundamental principles of separation of powers. Although the bill cites 
four provisions of Article I, Section 8 as sources of constitutional authority, none of those provisions 
authorizes Congress to encroach upon the President's constitutional power as Commander in Chief by 
restricting the President's ability to detain enemy combatants and to establish military commissions. 

Finally, the bill states that it would provide a "clear and unambiguous legal foundation" for military 
tribunals. SJAA § 2(11). Again, such a foundation already exists in the Commander in Chief Clause of 
Article II and section 821 of title 10. As a result, it seems more likely that the legislation would confuse 
the legal framework for military commissions and open the door to men (less but nonetheless disruptive 
litigation. 

Background 

The proposed legislation recites that "[military trials of certain terrorists are appropriate." SJAA 
§ 2(9). It then proceeds from the initial premise, expressly stated in section 2, that "Congressional approval 
is necessary for the creation of extraordinary tribunals... to adjudicate and punish offenses arising from 
the September 11,2001 attacks against the United States and to provide clear and unambiguous legal 
foundation for such trials." Id. § 2(11). 

Section 3 of the bill provides that the "President is hereby authorized to establish tribunals" to try 
persons for "violations of the law of war, including international laws of armed conflict and crimes against 
humanity." Id. § 3(a), (b). Section 4 sets out a lengthy list of procedural requirements that must apply in 
such tribunals including, inter alia, a right to counsel for the accused, a right for the accused not to be 
compelled to testify, and a right "at a minimum" to review by the "United States Court of Military 
Appeals.*" 

Section 5 establishes certain standards to govern detention of "persons who are not U.S. persons 

This appears to be a drafting error in the legislation. The United States Court of Military Appeals no longer exists 
under that name. The court is known today as the United States Court of Appeals for the Armed Forces. See National 
Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, § 924(a)(1), 108 Stat. 2663,2831 (1994) ("The United 
States Court of Military Appeals shall hereafter be known and designated as the United States Court of Appeals for the 
Armed Forces."). 
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and are members of Al Qaeda, or of other terrorist organizations that planned, authorized, committed, or 
aided in the September 11 attacks or that harbored persons involved in those attacks." Id. § 5(a). It 
provides that "[t]he President may direct the Secretary of Defense to detain" such a person "upon a 
determination by a U.S. District Court that the person falls within the class described in this section." Id. 
Any determination to detain a person under the section "shall be appealable to the D.C. Circuit." Id. 
§ 5(d). 

The provisions of the bill would expire on December 31, 2005. See id. § 8. 

Analysis 

I. 

The proposed legislation is premised on the express assumption that "Congressional approval is 
necessary" in order for the President to establish military commissions. SJAA §2 ,cl. 11. A primary 
purpose of the legislation, therefore, appears to be providing such congressional authorization. The first 
operative clause of the statute provides that "[t]he President is hereby authorized to establish tribunals" to 
try violations of the law of war. Id. §3(a). This purported authorization, however, reflects a mistaken 
premise of constitutional law. No statutory authorization is necessary for the President to convene military 
commissions because the President's constitutional' power as Commander in Chief includes the authority 
to convene military commissions without any legislation from Congress. Indeed, the operative premise of 
the bill is particularly flawed because - even putting to one side the error of constitutional law -
congressional authorization for military commissions already exists in section 821 of title 10. 

A. 

Article II of the Constitution vests the entirety of the "executive Power" of the United States 
government "in a President of the United States of America," and expressly provides that "[t]he President 
shall be Commander in Chief of the Army and Navy of the United States." U.S. Const, art. II, § 1, cl. 1; 
id. § 2, cl. I. Because both "[the executive power and the command of the military and naval forces is 
vested in the President," the Supreme Court has unanimously stated that it is "the President alone]] who 
is constitutionally invested with the entire charge of hostile operations'' Hamilton v. Dillin, 88 U.S. (21 
Wall.) 73,87 (1874) (emphasis added). As Commander in Chief, the President possesses the full powers 
necessary to prosecute successfully a military campaign. As the Supreme Court has recognized, "[t]he first 
of the enumerated powers of the President is that he shall be Commander-in-Chief of the Army and Navy 
of the United States. And, of course, grant of war power includes all that is necessary* and proper for 
carrying these powers into execution." Johnson v. Eisentrager, 339 U.S. 763, 788 (1950) (citation 
omitted). See also John C Yoo, The Continuation of Politics by Other Means: The Original 
Understanding of War Powers, 84 Calif. L. Rev. 167,252-54 (1996) (concluding that the "Commander 
in Chief" power was understood in Anglo-American constitutional thought as incorporating the fullest 
possible range of power available to a military commander). The measures to be taken in conducting a 
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