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You have asked for our Office’s views on the laws applicable to the transfer of members
of the Taliban militia, al Qaeda, or other terrorist organizations, who have come under the
control of the United States armed forces, to other countries. We conclude that the President has
plenary constitutional authority, as the Commander in Chief, to transfer such individuals who are
captured and held outside the United States to the control of another country. Individuals who
are detained within the United States, however, may be subject to a more complicated set of rules
established by both treaty and statute.

Part I of this memorandum discusses the President’s constitutional authority, supported
by two centuries of historical practice, to detain and transfer enemy prisoners captured in
wartime. It reviews the two relevant freaties that regulate transfer — the 1949 Geneva
Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316
(“GPW™), and the Torture Convention and Other Cruel, Inhuman, or Degrading Treatment or
Punishment, Apr. 18, 1987, 23 LL.M. 1027 (entered into force June 26, 1987) (the “Torture
Convention” or the “Convention™), — and it explains that these conventions do not apply to the
factual situation posed by the transfer of al Qaeda or Taliban prisoners to third countries. As you
have requested, we also survey in Part II the domestic legal rules governing extradition, and in
Part III the domestic standards that govern removal under the immigration laws.

We conclude that the President has full discreticn to transfer al Qaeda and Taliban
prisoners captured overseas and detained outside the territorial jurisdiction of the United States
to third countries. GPW does not restrict the President’s discretion because the President has
determined that the al Qaeda or Taliban detainees are not legally entitled to prisoner of war
(*POWSs") status within the meaning of the Conventions. The Torture Convention poses no
obstacle to transfer because the treaty does not apply extraterritorially. As removal applies only
to the transfer of individuals already within the territorial jurisdiction of the United States, and as
extradition is rarely if ever applied to individuals held abroad, those methods of transfer do not

apply to the detainees held either in Afghanistan or at the U.S. Naval Base at Guantanamo Bay,
Cuba.



L THE COMMANDER-IN-CHIEF POWER

Throughout history, army commanders —in chief have exercised the power to “dispose of
the liberty” of prisoners captured during military engagements. This power has traditionally
included the right to transfer such prisoners to the custody of third parties, including neutral
countries and allied belligerents. As a matter of constitutional text and structure, the location of
the Commander-in-Chief power in Article II of the Constitution makes clear that this function,
historically held by military commanders —in chief, lies within the discretion of the executive
branch. OQur constitutional history and practice confirms this: the President has since the
Founding era exercised exclusive and virtually unfettered control over the disposition of enemy
soldiers and agents captured in time of war. Indeed, on several occasions throughout American
history, the President, either in furtherance of particular diplomatic or military objectives or
merely for the sake of convenience, has transferred POWs from the custody and control of the
United States to the custody and control of other foreign nations.

Those treaties that purport to govern the transfer of detained individuals generally do not
apply in the context of the current war against al Qaeda and other terrorist groups. Even if those
treaties were applicable to the present conflict, however, they do not impose significant
restrictions on the operation of the President’s Commander-in-Chief authority. The GPW
imposes some limitations on the transfer of United States-held POWSs to other nations. These
limitations, however, apply only to individuals who are legally entitled to POW status, and leave
the President considerable discretion as to when such transfers are permissible. Further, as this
Office has explained elsewhere, the members of non-state terrorist organizations such as al
Qaeda are not entitled to POW status as a matter of law because the GPW’s protections for
POWs apply only to international armed conflicts between state parties. See Memorandum for
Alberto R. Gonzales, Counsel to the President and William J. Haynes, II, General Counsel,
Department of Defense, from Jay S. Bybee, Assistant Attoney General, Office of Legal
Counsel, Re: Application of Treaties and Laws to al Qaeda and Taliban Detainees at 9-10 (Jan.
22, 2002) (“GPW Memo™). Therefore, there are no GPW constraints on the President’s ability to
transfer al Qaeda prisoners to third countries. The Torture Convention also imposes limitations
on transfer, but those restrictions have no extraterritorial effect and thus are not applicable to
prisoners who are captured and detained abroad.'

A. Presidential Authority Under The Constitution

This Part discusses the sources of the President’s constitutional authority to transfer
military detainees to third countries. Throughout United States history, the Constitution’s
vesting of the Commander-in-Chief and Chief Executive powers in the President has been
understood to provide this affirmative legal authority. These grants have long been understood
to include the authority to “dispose of the liberty™ of enemy soldiers and agents captured in time

' To the extent that these treaties would cabin presidential freedom to trensfer detainees, they could not constrain his
constitutional authority. A transfer that was inconsistent with a treaty would amount to 2 suspension of the treaty.
See generally Memorandum for John Bellinger, ITI, Senior Associate Counsel] to the President and Legal Adviser to
the National Security Council, from John C. Yoo, Deputy Assistant Attorney General and Robert J. Delahunty,
Special Counsel, Office of Legal Counsel, Re: uthority of the Presidert to Suspend Certain Provisions of the ABM
Treaty (Hov. 15, 2001} (the “ ABM Swspension Memo™)



of war. This view of the President's war powers is supported by the Constitution's text and a
comprehensive understanding of its structural alocation of powers, but also by an unbroken
chain of historical practice dating back to the Founding era. In tandem, these factors
conclusively demonstrate that the Commander-in-Chief Clause constitutes an independent grant
of substantive authority to engage in the detention and transfer of prisoners captured in armed
conflicts.

1. Constitutional text and structure

The text, structure, and history of the Congtitution establish that the Founders entrusted
the President with the primary responsibility, and therefore the power, to control and conduct
military operations engaged in by the United States. Article Il, Section 2 states that the
"President shall be Commander in Chief of the Army and Navy of the United States, and of the
Militia of the several States, when called into the actual Service of the United States." U.S.
Const art. I, 8 2. Heis vested broadly with all of "[t]be executive Power" and the duty to
execute the laws. Id. art. I, 8 1.

By their terms, these provisions vest full control of the military operations of the United
States in the President It has long been the view of this Office that the Commander-in-Chief
Clause is a substantive grant of authority to the President, see, e.g.. Memorandum for Honorable
Charles W. Colson, Specid Counsel to the President, from William H. Rehnquist, Assistant
Attorney General, Office of Lega Counsel, Re: The President and the War Power: South
Vietham and the Cambodian Sanctuaries (May 22, 1970), and that the authority conferred
includes al those powers not expressly delegated by the Constitution to Congress that have
traditionally been exercised by commanders -in chief of armed forces.

Moreover, as the courts have consistently recognized, the President's discretion in
exercising the Commander-in-Chief power is complete, and his military decisions are not subject
to challenge in the courts. In the Prize Cases, 67 U.S. (2 Black) 635, 670 (1862), for example,
the Court faced the question whether the President "in fulfilling his duties as Commander in
Chief could treat the rebellious States as belligerents by instituting a blockade. The Court
concluded that this was a question "to be decided by him" and which the Court could not
question, but must leave to "the political department of the Government to which this power was
entrusted.”

The Constitution's textual commitment to the President of control over the minutiae and
the grand strategy of military operations alike is reinforced by analysis of the Constitution's
structure.  First, it is clear that the Constitution secures all federal executive power in the
President to ensure a unity in purpose and energy in action. "Decision, activity, secrecy, and
dispatch will generally characterize the proceedings of one man, in amuch more eminent degree,

2 |d. (emphasis added). See also Johnson v. Eisentrager, 339 U.S. 763. 789 (1950) (“Certainly it is not the function
of the Judiciary to entertain private litigation - even by a citizen - which challenges the legality, the wisdom, or the
propriety of the Commander-in-Chief in sending our armed forces abroad or to any particular region.”); United
Sates v. Chemical Foundation, Inc., 272 U.S. 1, 12 (1926) ("It was peculiarly within the province of the
Commeander-in-Chief to know the facts and to determine what disposition should be made of enemy properties in
order effectivdy to carry onthewar.").



