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You have asked for our opinion on the constitutionality of amending the Foreign Intelligence
Surveillance Act, 50TJ.S.C. §§ 1801-1811 (1994 & West Supp. 2000) (“FISA™), so that a searchmay
be approved when the collection of foreign intelligence is “a purpose” of the search. In its current
form, FISA requires that “the purpose” of the search be for the collection of foreign intelligence. 50
U.S.C. § 1804(a)(7)(B). We believe that this amendment would not violate the Fourth Amendment.

It should be made clear at the outset that the proposed FISA amendment cannot cause a facial
violation of the Fourth Amendment. Because “a” purpose would include the current warrant
apphcations in which foreign intelligence is “the” purpose of the search, a significant class of valid
searches would continue to fall within the new statutory language. It may be the case that some
warrant applications — for example, those instances where criminal investigation constitutes an
overwhelming purpose of the surveillance — will be rejected by the FISA court. In those situations,
the FISA amendment would not be unconstitutional, so much as the Court would be construing the
stafute, according to the canon that statutes are to be read to avoid constitutional problems, so as not
to require the issuance of a warrant that would go beyond the Fourth Amendment. In other words,
the proposed amendment cannot violate the Fourth Amendment because it would simply allow the
Department to apply for FISA warrants up to the limit permitted by the Constitution, as determined
by the FISA court. Amending FISA merely gives the Department the full flexibility to conduct
foreign intelligence surveillance that is permitted by the Constitution itself.

We caution, however, that much will depend on the manner in which the Department chooses
to operate within the new standard. Some warrant applications might be rejected by the courts if
prosecutors become too involved in the planning and execution of FISA searches. Nonetheless, as
we observed in 1995, “the courts have been exceedingly deferential to the government and have
almost invariably declined to suppress the evidence, whether they applied the ‘primary purpose’ test
or left open the possibility of a less demanding standard.” Memorandum for Michael Vatis, Deputy
Director, Executive Office for National Security, from Walter Dellinger, Assistant Attorney General,
Office of Legal Counsel, Re: Standards for Searches Under Foreign Intelligence Surveillance Act
at 1 (Feb. 14, 1995). We believe that the Department would continue to win such deference from



the courts if it continues to ensure that criminal investigation not become a primary purpose of FISA
surveillance.

L

The Fourth Amendment declares that “[t]he right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be violated.” U.S.
Const. amend. IV (emphasis added). The Amendment also declares that “no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.” Jd. .

Thus, the touchstone for review is whether a search is “reasonable.” See, e.g., Vernonia
School Dist. 47J v. Acton, 515 U.S. 646, 652 (1995) (“[a]s the text of the Fourth Amendment
indicates, the ultimate measure of the constitutionality of a govemmental search is
‘reasonableness’™). When law enforcement undertakes a search to discover evidence of criminal
wrongdoing, the Supreme Court has said that reasonableness generally requires a judicial warrant.
See id. at 653. But the Court has made clear that a warrant is not required for all government
searches. A warrantless search can be constitutional “when special needs, beyond the normal need
for law enforcement, make the warrant and probable-cause requirement impracticable.” Jd.

As aresult, the Court properly has found a variety of warrantless government searches to be
consistent with the Fourth Amendment. See, e.g., Pennsylvaniav. Labron, 518 U.S. 938 (1996) (per
curiam) (certain automobile searches); Acton (drug testing of high school athletes); Michigan v.
Dept. of State Police v. Sitz, 496 U.5. 444 (1990) (drunk dnver checkpoints); Skinner v. Railway
Labor Executives' Ass'n., 489 U.S. 602 (1989) (drug testing of railroad personnel); Treasury
Employees v. Von Raab, 489 U.S. 656 (1989) (random drug testing of federal customs officers);
United States v. Place, 462 U.S. 696 (1983) (temporary seizure of baggage); Michigan v. Summers,
452 U.5. 692 (1981) (detention to prevent flight and to protect law enforcement officers); Terry v.
Ohio, 392 U.S. 1 (1968) (temporary stop and limited search for weapons).

In these circumstances, the Court has examined several factors to determine whether a
warrantless search 1s reasonable. As the Court stated just last Term: “When faced with special law
enforcement needs, diminished expectations of privacy, minimal intrusions, or the like, the Court
has found that certain general, or individual, circumstances may render a warrantless search or
seizure reasonable.” [llinois v. McArthur, 121 S. Ct. 946, 949 (2001). In creating these exceptions
to its warrant requirement, the Court has found that, under the totality of the circumstances, the
“importance of the governmental interests™ has outweighed the “nature and quality of the intrusion
on the individual’s Fourth Amendment interests.” See Tennessee v. Garner, 471 U.S. 1, 8 (1985).

Of particular relevance here, the Court has found warrantless searches reasonable when there
are “exigent circumstances,” such as a potential threat to the safety of law enforcement officers or
third parties. The Court has also recognized that a government official may not need to show the
same kind of proof to a magistrate to obtain a warrant for a search unrelated to the investigation of



a crime "as one must who would search for the fruits or instrumentalities of crime." Camara v.

Municipal Court of San Francisco, 387 U.S. 523,538 (1967). For example, "[w]here considerations
of health and safety are involved, the facts that would justify an inference of 'probable cause' to

make an inspection are clearly different from those that would justify such an inference where a
criminal investigation has been undertaken.” Id. Seealso Indianapolis v. Edmond, 531 U.S. 32,44
(2000) (in context of seizure and exigent circumstances, Fourth Amendment would permit

appropriately tailored roadblock tothwart animminent terrorist attack or catch adangerous criminal

who islikely to flee).

This analysis of Fourth Amendment doctrine demonstrates that the government could
conduct searchesto obtain foreign intelligence without satisfying all of the requirements applicable
in the normal law enforcement context. It isimportant to understand the current shape of Fourth
Amendment law, and how it would apply to the circumstances a hand, in order to evaluate the
constitutionality of the proposed amendment to FISA. As we have noted earlier, the Fourth
Amendment's reasonableness test for searches generally cals for abalancing of the government's
interest against the individual's Fourth Amendment interests. Here, the nature of the government
interest is great. In the counter-intelligence field, the government is engaging in electronic
surveillance in order to prevent foreign powers or their agents from obtaining information or
conducting operations that would directly harm the security of the United States.

To besure, the Supreme Court has subjected counter-intelligence searches of purely domestic
terrorist groupsto awarrant requirement. When it first applied the Fourth Amendment to electronic
surveillance, the Supreme Court specificaly refused to extend its analysis to include domestic
searches that were conducted for national security purposes. Katx v. United Sates, 389 U.S. 347,
358 n.23 (1967); see also Mitchell v. Forsyth, 472 U.S. 511,531 (1985). Later, however, in United
Sates v. United Sates District Courtfor the Eastern District ofMichigan, 407 U.S. 297,299 (1972)
("Keith”, the Court held that thewarrant requirement should apply to cases of terrorism by purely
domestic groups. Indoing so, the Justices framed the question by explaining that, "[i]ts resolution
isamatter of national concern, requiring sensitivity both to the Government's right to protect itself
from unlawful subversion and attack and to the citizen's right to be secure in his privacy against
unreasonable Government intrusion.” While acknowledging that "unless Government safeguards
its own capacity to function and to preserve the security of its people, society itself could become
so disordered that all rights and liberties would be endangered,” id. at 312, the Court cautioned that
"[t]he danger to political dissent is acute where the Government attempts to act under so vague a
concept as the power to protect ‘domestic security." Given the difficulty of defining the domestic
security interest, the danger of abuse in acting to protect that interest becomes apparent.” Id. at 314.
As aresult, the Court held that the absence of neutral and disinterested magistrates governing the
reasonableness of the search impermissibly left "those charged with [the] investigation and
prosecutorial duty [as] the solejudges of when to utilize constitutionally sensitive meansin pursuing
their tasks." Id a 317.



