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New Attorney General FOIA Memorandum Issued

A new statement of Administration policy on the Freedom of Information Act has
--=—=heen-issued by Attorney General John Ashcroft and has been-fransmitted to-all — — - — _.
agencies across the executive branch of the federal government.

On October 12, Attorney General Ashcroft issued a memorandum to the heads of
all departments and agencies that supersedes the Department of Justice FOIA policy
memorandum that had been in effect since October 1993. The new Ashcroft FOIA
Memorandum was effective immediately upon issuance, and the presidential statement
on the FOIA that was issued in 1993 remains in effect as well.

The Ashcroft FOIA Memorandum emphasizes the Administration’s commitment to
full compliance with the FOIA as an important means of maintaining an open and
accountable system of govemment. At the same time, it recognizes the importance of
protecting the sensitive institutional, commercial, and personal interests that can be
implicated in government records -- such as the need to safeguard national security, to
maintain law enforcement effectiveness, to respect business confidentiality, to protect
internal agency deliberations, and to preserve personal privacy.

In replacing the predecessor FOIA memorandum, the Ashcroft FOIA Memorandum
establishes a new “sound legal basis" standard governing the Department of Justice's
decisions on whether to defend agency actions under the FOIA when they are
challenged in court. This differs from the "foreseeable harm" standard that was
employed under the predecessor memorandum. Under the new standard, agencies
should reach the judgment that their use of a FOIA exemption is on sound footing, both
factually and legally, whenever they withhold requested information.

Significantly, the Ashcroft FOIA Memorandum also recognizes the continued
agency practice of considering whether to make discretionary disclosures of
information that is exempt under the Act, subject to statutory prohibitions and other
applicable limitations. It also places particular emphasis on the right to privacy among
the other interests that are protected by the FOIA's exemptions.

The text of the Ashcroft FOIA Memorandum is as follows:
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