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L INTRODUCTION

. This dispute arises out of the activities'of the Claimant, Metaiclad Corporation
(hereinafter "Metalelad®), in the Mexican Municipality of Guadalcazar (hereinafter
“Guadaleazar’), located in the Mexican State of San Luis Potosi (hereinafter “SLP™),
Metalclad alleges” that; Respondent, .the Umied Masican States {hereinafter “Mexico™),
through its local governments of SLP and Guadalcazar, interfered with its development
and operation of a hazardous waste landfil. Metalclad claims Ithat this interference is a
" violation of the Chapter Eleven investment provisions of the North American Free Trade
Agreement (hereinafter ‘NAFTA”). In particular, Metalclad alleges violations of (j)
NAFTA, Article 1105, which requires each Party to NAFTA to *accord to investments of
investors of another Pany, treatmen?. .in .accrirdance with international law, including fair
and equitable treatment and full proteciion snd security”s and () NAFTA, Aricle 11 10,
which provides that *no Party to NAFTA may directly or indirectly nationalize or
expropriate an ‘investment of an investor of another Parly in its territory or take a
measure tantamount to nationalization or expropriation of such an investment
(‘'expropriation’), except (a) for a public purpose; (b) on « non-discriminatory basis; (c)
in accordance with due process gf law and Article 1108(1); and (d) on payment of
compensation in accordance with paragraphs 2 through 6”. Mexico denies these

allegations.




I THE PARTIES
A. The Claimant

2, Metalciad is an enterprise of the United States of America, incorporated under
the laws of Delaware. EcosMetsiclad Corporatien (hereinafter "ECO™} is an enterprise
of the United States of America, ihcorporated under the laws of Utah. ECQ is Whollys
owned by Metalglad, and owns 100% of the shares in Ecosistemas Nacionales, 8.A. de
CV. (hereinafter "ECONSA™), a Mexican corporation. In 7993 ECONSA purchased the
Mexican company Confinamlenta Tachice de Residtfus Industriales, §.A. de C.V.
(hereinafter “COTERIN®) with a view {0 the acquisition, development and operation of
the Jatter's hazardous waste transfer station and landfill in the valley of La Pedrera,
lecated in Guadaleazar. COTERIN is the owner of record of ##e landfill propetty as well

as the purmits end [lcenges which are at the base of this dispute.

3, COTERIN Is the “enterprise” on behalf of which Metal¢lad has, as an “investor of
a Parly”, submitted a claim to arbitration under NAFTA, Article 1117.

4. In these proceedings, Metal¢lad has been represented by:

Clyde C. Pearce, Esq.
Law Offices of Clyde C. Pearce

1418 South Main Street
suite 201

Salinas, California 93908
USA.




E. The Respondent

9, The Respondent is the Government of the United Mexican States. It has been

represented by:

. Li¢. Hugo Perezeano Diay

Consultor Juridico
Subsseretaria de Negesiadidnes Comerciales Internacionales

Direccion General de Conautteria Juridisa de Negociaciones
Secretaria de Comercio y Fomento Industrial

Alfonso Reyes No.30, Piso 17

Calonia Condesa .

MeXico, Distrite Federal, C.P. 08148

Mexico.
. OTHER ENTITIES

6.  The Town Council . of. :Quadaizzrar, SLP, is the municipal government of
Guadalcazar, the site of the landflll projaet. While nelther Guadalcazar nor SLP are
named as Respondents, Metalclad alleges that Guadalcazar and SLP took some of the
actions claimed to constitute whir treatment and expropriation violative of NARTA.

V. PROCEDURAL HISTORY

7. On October 2, 1996, Metalclad delivered ta Mexico a Notice of Intent to Submit a
Claim 10 Arbitration jn accbrdance with NAFTA, Article 1119, thereby instituting
proceedings on behalf of its wholly owned enterprise, COTERIN, for' purposes of

standing under NAFTA, Article 11 17. On December 30, 1996, Metalclad delivered to
Mexico a written consent and waiver in campliance With NAFTA, Artigle 1 1 21{2)(a) and

(k).




8.  On January 2,1957, and pursuant to the NAFTA, Aicla 1120, Metaiclad filed its
Notice of Claim with the International Centre for Setfiement of Investment Disputes
(hereinafter *ICSID),? and requested the Secretary-General of ICSID to approve and

register its application and to permit access to the ICSID Additional Faeility.

9, On January 13, 1997, the Secretary-General of ICSID informed the parties that
the requirements of Arficle 4(2) of the ICSID Additional Facility Rules had been fuffilled
and that Metalclad's application for access to the Additional Facility was approved. The
' Secrefary-General of 1GSID issued a Certificate of Registration of the Notice of Claim on

that same day.

0. On May 19, 1897, the Tribunal was constituted. The Secretary-General of ICSID
informed the parties that the Tribunal was “deemed to have been constituted and the
proceedings to have begun” on May 18, 1997, and that Mr. Algjandro A. Escobar,
ICSID, would serve as Secretary to the Tribunal.  All subsequent written
Communications between the Tribunal and the parties were made through the ICSID

Secretariat

11, The first session of the Tribunal was held, with the parties’ agreement, in
Washington, D.C. on July 15, 1997. In accordance with Article 21 of the ICSID
Arbitration (Additional Facility) Rules (hereinafter ‘the Rules”), the Tribunal ihen.

' Under NAFTA, Aticle 1120(1)(u), 8 disputing investar may submit is claim to arbiration Under the
Addilional ‘Facility Rules of ICSID provided that either the disputing Parly whose measure is alleged 10 be
a breach referred to in Article 1117 {in this case, Mexico) or the Party of the investor (in this cass, the
United States of America). but not baih, is a panty to the ICSID Convention. The United States Of
America is a panty o the ICSD Ceonvention; Mexico is nol, Hence the Additional Facility Rules of ICSID
apprapriately govem the administration of these procgedings,
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determined that the place of arbitration would be Vancouver, British Columbia, Canada.

The patties accepted that determination by the Tribunal,

12.  Numerous requests for production of Joeuments were exchanged by the parties,
some of which were .allowed, and some of witich we'e disallowed, particularly those that
came later in the proceedings. Through instructions given by its President? the
Tribunal issued a ruling on April’27, 1989, relating to Mexico's April 14, 1999 Request
for Production of Documents. The President of the Tribunal indicated that he eould not,
at that stage of the case, decide the extent to which the requested documents and
materials might be relevant to the case, but ordered Metalclad to produge the
documents at issue and noted that Metalglad. might seek an award of costs related to
the production should the requests be-adjudged unreasonable or improper. No such

finding has been made.

13,  On September 10, 1997, pursuant to NAFTA, Article 1 134 providing for interim
measures of protection and Ariicle 28 of the Rules providing for Procedural Orders,
Mexico fled a Request, for a Confidentiality Order seeking a formal order that the
proceedings be confidential, Metalclad .filed- #s rasponse on October 9, 1887. On
October 27. 1987, the Tribunal issued .a detarmination, which in its material part reads

as follows:

“There remains nonetheless a question as to whether there exists any general
principle of confidential& that would operate to prohibit public discussion of the
arbitration proceedings by either party. . Neither the NAFTA nor the ICSID (Additional

? At the first session of e Tribunal, of July 45, 1997, the paries agreed that the President of the Tribunal
should have the power to determina procedural matters.

&




Facility) Ruies contain any express restriction on the freedom of the parties in this
respect. Though it is frequently said that one of the reasons for recourse fo arbitration
is to avoid publicity, unless the agreemeni between the parties incorporates such a
limitation, each of them is still free to speak publicly of the arbitration, It may be
observed that no such limitation is written into such major arbitral texts as the
UNCITRAL Rules.or the draft Articles on Arbitration adopted by the Intemational Law
Commission. Indeed, as has been pointed out bythe Claimant in its comments, under
United States security laws, the Claimant, as a public company traded ¢n a public stock
exchange in the United States, is under a positive duty to provide certain informé&ion
about its activities to its shareholders, especially regarding its involvement in a process
the outcome of which could perhaps significantly affect its share value,

The above having been said, it still appears to the Arbitral Tribunal that it would
be of advantage to the orderly unfolding of the arbitral process and conducive to the
miintenance of working relations between the Parties if during the proceedings they
werg both to limit public discussion of the case to a minimum, subject only to any
extemally imposed obligation of disclosuwre by which either of them may be legally
bound”,

14.  On October 14, 1997, Metalclad filed its Memorial. On December 17, 1997,
Mexico filed a Request for an Extension of Time for the filing of its Counter-memorial.
Metalclad fled an Opposition to the requested extension, Mexico filed a Reply and
Metalclad fled a Rejoinder, On January 7, 1998, the Tribunal granted Mexico's request
for an extension and ordered that Mexico's Counter-Memorial be filed February 17,

1998.

15, On February 17, 1996, Mexico filed its CountersMemorial without objection.
Certain exhibits of Mexico's Counter-Memorial were filed May 22, 1996, and Mexico's
translations of certain exhibjts were filled with the Claimant on July 17.1998 and with the

Secretariat on July 20, 1 998.

16.  On February 20, 1998, Metalclad fled a Motion for Sanctions regarding Mexiea's

‘untimely” filing of its Counter-Memarial. Matalclad objected to Mexiea’s failure to




submit translations of all pertinent documents with the Counter-Memorial on the dae
due and set by previous Order of the Arbitral Tribunal. MexXico filed an Opposition to the
Mation for Sanctions, to which Metalclad fled a Reply and Rejoinder, to which Mexico
fled an addiional Opposition. On Marcit 31, 1898, the Tribunal denied Metaldad's
Mation for Sanctions and stated that nep-acceptance of the Counter-Memorial and/or
the exclusion of certain documents from consideration would be excessive under the
circumstances.  The Tribunal further stated that it had been “unable to identify
significant, if any, harm suffered by the Claimant by reason of the delay in the fiing of

the trislations.”

17. On April 6, 1998, Metalclad- fled-@ Request to Submit a Reply to Mexico's
Counter-Memorial, to which Mexico file¢ an Opposition. On April 20, 1888, the Tribunal
granted Metalclad’'s Request 10 Submit a Reply, @nd ordered Metalclad to file the same
by June 30, 1998. In i{ts Order, the Tribunal noted that the date for Mexico’s Rejoinder

would be set after the Tribunal had considered the Reply.

18.  On June 22, 1998, Metalclad filed @ Motion for Additional Time to File its Reply,
to which Mexico filed a Response. Ohsiuiig-2%, 1998, the Tribunal granted Metalclad's
Motien for Additional Time and ordered the Reply to be filed August 6, 1998. ©n July

28, 1998, the Tribunal granted the Claimant's request for a further extension of the time

peried for fiing its Reply until August 21, 1898,

19, On August 21,1898, Metalclad filed its Reply without objection, Transcriptions of

portions of the American Appraisal Associate’s (“AAAY) Expert Report were flled




September 3, 1988. Translations of the Reply were fled September 22, 1998 and
translations of the AAA Expert Report were filed September 28.1998.

20,  On October 5, 1998, Mexico filed Observations regarding Metalclad's Reply,
Metalclad filed ,a Reply te the Observations, 10 which Mexice filed a Reply. On
Navember 13, 1998, the Tribunal denied Mexico's requests for exciusion of cerlzin
information submitted with the Reply and far the award of costs at that point in time-

The Tribunal ordered Mexico to file its Rejoinder by March 19.1999.

?1- On February 22, 1999, Mexico fiied a Request for an Extension of Time for the
Fiing of its Rejoinder. On March .4, 1998, the Tribural granted Mexico's Request for an
Extension of Time and ordered Mexico to file the Rejoinder by Apdl 48, 1889, In the
same Order, the Tribunal set the pre-hearing conference for the marshalling of the
evidence for July 6, 1888 in Washington, D.C. The Tribunal also ordered the parties’
witness lists to be filed by June 11,1899, together with an outline of each witness's
testimony and an estimate of time for each party's presentation of its case and for the

exanmination of witnesses.- -The Tribunal- further setthe hearing on the meriis for August

30, 1999,

22.  On March 11, 1999, Mexico filed a Request for Production of Racuments.
Metalclad fled a Response to Mexico's Request, to which Mexico filed a Reply. On
April 14, 1999, Mexico then filed a request for an extension of one month in the time for
filing its Rejoinder, On Apr 18, 1898, the Tribunal granted in part Mexico's Request for
an Extension and ordered that the Rejoinder be filed by May 3, 1999. The Tribunal




further extended the time for the pafties to submit their marshaling of the evidence

briefs to June 18, 1888. On May 3, 1998, Mexico filed its Rejoinder,

23.  During the written phase of the pleadings, statements fram the following persons
were submitted by the Parties: by Mstalclad = = American Appraisal Associates,
Augustina Armijo Bautista, Kevin €. Brennan, Gustavo Carvajal lsunza, Francisco
Castilla Ayala, Cantro JURICI, Ramon Chavez Quirarte, Anthony Dabbene, Daniel de [a
Torre, Jorge de la Tone, Lee A Deets, Wiliam E. Gordon, Javier Guerra Cisneros,
Bruce h. Haglund, Jaime E, Hemara, Ambassador James R, Jones, Grant S. Kesler,
Ariel Miranda Nieto, #aul Mirchener, T, Danizi Neveau, Herbert L. Oakes Jr.. Sandra
Ray-Baucom, David Robinson, Sergio Reves Lujan, Humberta C. Rodarte Ramon,
Mario Salgado de la Sancha, Leland 2. Swaetser, Anthony Talamantez, Mike Tuckett,
Roy Zanaita; by Mexico ~ Luls.Manuel Abella Armella,. Sergio Aleman Gonzalez, Rene
Altamirano Perez, Salomon Avila Perez, Antonio Azuela de |s Cueva, Fernando
Bejarano, Alan Bomer, John C. Butler Iii, Julia Carabias Lillo, Juan Carrera Mendoza,
José Ramén Cossio Diaz, Pablo Cruz Llafiez, Kevin bages. Jaime de la Cruz Nogueda,
Jose Mario de la Garza hl;;;mdizx;bat, Ganus de Silva, Femando Diaz-Barriga Martinez,
Hector Rall Garcia Leas, Jorge Adolfe Hernosilio Silva, Francisco Enrigie Hernandez
Sanchez, Sergio Lopez Ayllen, Joel Milan, Pedro Medellin Milan, Hermnile Mendez
Aguilar, Angelina Nunez, Santiago Ofiate Labgrds, Rogelio Orta Campos, Jose Antonio
Ortega Rivers, Praxedis Palomo Tovar, Officisls of PRODIN, Leonel Ramos Torres,
Ronald E. Robertson, Aurelis Romo Navaro, Juan Anfonio Romo, Horacio Sanchez
Unzueta, Leanel Serrato Sanchez, Ulises Schmill Ordonez, Marcia Williams, Ramiro

Zaragoza Garcia, Mark Zmijewskl.




24,  As permitted by NAFTA, Article 1128, Canada made a written submission to the
Tribunal on July 28, 1999, Although Canada does not have any specific commercial
interest in the dispute in this case, the submission addressed the interpretation of
NAFTA, Article 1110 relating to expropriation and compensation. Specifically, Canada
rejected Metalclad’s suggestion that NAFTA, Article 1110 is a codification of the United
States’ position on the rules of international law regarding expropriation and

compensation.

28,  With the agreement of the parties, a hearing was held in Washingtan, D.C. from
August 30, 1899 through September 9, 1998, at which both parties appeared and
presented witnesses. The Tribunal direcied that only those portions of the written
submissions that were disputed were to be introduced at the hearing. Witnesses called
by Metalelad for- cross-examination were Julila Carabias Lillo, Moracio Sanchez
Unzuetta, Pedro Medeliin Milan, Leanel Ramos Tones, Marcia Wiliams and John Butler
ill; witnesses called for gss-examination by Mexico were Grant S. Kesler, Gustavo

Carvajal lsunza, Anthony Dabbene, Lee A. Deets and Daniel T. Neveau.

26. The Tribunal posed questions to the parties, which were addressed by the
parties in their post-hearing briefs submitted on November 8, 1988. Full verbatim

transcripts were made of the hearing and distributed 19 the parties.

27,  As permitted by NAFTA, Article 1128, the United States made a written
submission to the Tribunal on November 9, 1999. Although the United States does not

have any specific commercial interest irthe dispute, in this case, the submission sef

forth the United States’ position that the actions of local governments, including

10




municipalities, are subject to NAFTA standards, The United States also submitted that
the NAFTA, Article 1110, term “tantamount to expropriation” addressed both measures
that directly expropriate and measures tantarmount to expropriation that thereby
Indirectly expropriate investments. Tihe United States rejected the suggestion that the
term “tantamount to expropriation” was intended to create a new category of

expropriation not. previously recognized # customary intemational law,

V.  FACTS AND ALLEGATIONS

A The Facilities at [ssue

28. In 1890 the federal governmentof.Mexico authorized COTERIN to construet and
operate a transfer station for hazardous waste in La Pedrera, a valley located in
Guadaleazar in SLP. The site has an area of 814 hectares and lies 100 kilometers
northeast of the capial city of SLP, separated from it by the Sierra Guadalcazar
mountain range, 70 kilometers from the city of Guadalcazar. Approximately 800 people

live within ten kilometers of the site.

28.  On January 23, 1993, the Nationa! Ecological Institute (hereinafter “INE", an
independent sub-agency of the federal Secretariat of the Mexican Environment,
National Resources and fishing (hefeinatter “SEMARNAP”), granted COTERIN a
federal permit fo construct a hazardous waste landfil in La Pedrera (hereinafter ‘the

(andfil),

11




B. Metalclad’s Purchase. of the Site and its Landfill Permits

30, Three months after the issuance of the federal construction permit, on April 23,
1983, Metaiclad entered into a §-month: option agreement to purchase COTERIN

together with its permits, in order to build the hazardous waste landfil.

31.  Shorly thereafter, on May 11, 1883, the govemment of SLP granted COTERIN a
state land use permit to construct the landfil. The permit was issued subject to the
condition that the project adapt to the specifications and technical requirements
indicated by the cormesponding authoriies, and accompanied by the General Statement
that the license did not prejudge the rights or ownership of the applicant and did not

authorize works, constructions or the funcﬁonlhg of business or activities.

32.  One month later, on June 11, 1993, Metalclad met with the Governor of SLP to
Iciis::-us: the project, ’;\/I';t-e;I;:'lf:\;i.:sserts 'that al this Ir;;eet.ing it obtained the Govemnor's
support for the project. In fact, the Govemnor acknowledged at the hearng that a
reasonable person might expect that the Governor would support the projeet if siudies
confirmed the site as suitable or feasible and if the envirsnmental impact was consistent

with Mexican standards.

33.  Metalclad further asserts that it was told by the President of the INE and the
General Director of the Mexican Secretariat of Urban Development and Ecology
 (hereinafter *“SEDUE")® that all necessary permits for the fandfill had been issued with

the exception of the federal permit for operation of the landfil. A witness statement

SEDUE|s thepredecessor organizationtoSEMARNAP.
12




submitted by the President of the INE suggests that a hazardous waste landfil could be
built if all permits requited by the comesponding federal and state laws have been

3

acquired.

34, Metalclad also asserts that the General Director of SEDUE told Metalciad that

the responsibility for obtaining project suppert in the state and local community lay with

the federal govermnment.

35.  On August 10, 1088, the INE granted COTERIN the federal permit for operation
of the landfill. On September 10, .1988; Meisiclad axersised its option and purchased

COTERIN, the landfil site and the assoriated permits.

38, Metalclad asserts it would not have exercised its COTERIN purchase option but

for the apparent approval and support of the project by federal and state officials.
C.  Construction of the Hazsrdous Waste Landfill

37. Metalclad asserts that shomlv.afier.ils. nuschase of COTERIN, the Govemor of
SLP embatked on a public campaign to denounce and prevent the operation of the

fandfill

36. Metalclad further asserts, however, that in Apfil 1994, after months of
negotiation, Metalclad believed it had secured SLP's agreement to support the project

Consequently, in May 1994, afer receiving an sighteen-month extension of the

previously issued federal construction pemiit from the INE, Metalclad began
construction of the landfill. Mexico denies that SLP's agreement or support had ever

been obtained.
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