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——

QUESTIONS PRESENTED

In this case, in which the Government seeks a re-
versal of an order affirming denial of a preliminary in-
junction, the questions presented are:

1. Whether the District Court clearly abused its dis-
eretion when it denied the Government’s motion to
enjoin, pendente lite, The Washington Post (herein-
after ‘‘the Post’’) from publishing documents and in-
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formation drawn from a classified historical document
on the involvement of the United States in the Vietnam
conflict where the District Court, on a concededly full
record, found that the Government had failed to demon-
strate that publication would constitute a threat to na-
tional security 9

2. Should this Court review the holdings below when
there has been no claim by the (Government (a) that the
findings of the District Court were ‘‘clearly erroneous”
or (b) that the Government did not have an opportunity
fully and fairly to present its case?

3. Would the issuance of a preliminary injunction in
the circumstances of this case constitute a prohibited
prior restraint within the meaning of Near v. Minne-
sota, 283 U.S. 697 ¢

4. In view of the widespread publication of the con-
tents of the Vietnam History by other newspapers
throughout the United States against which the Gov-
ernment has chosen not to proceed, should this Court
now direct dismissal of this case because the issuance of
injunective relief would be futile ¢

STATEMENT OF THE CASE

Thirteen days ago, The New York Times (‘‘the
Times’”) began publication of a series of articles based
upon the contents of a document entitled ‘‘History of
U.S. Decision Making Process on Vietnam Policy”
(the ‘““Vietnam History’’), covering the period from
1945 to March, 1968, which was prepared in 1967-68 at
the direction of then Secretary of Defense Robert Me-

Namara.

After the Times had published three installments of
its series, the Government filed suit against the Times
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to enjoin publication of the balance of the series, and,
on June 15, obtained a temporary restraining order
prohibiting further publication.

On June 18 and 19, the Post published two articles
derived from portions of the Vietnam History. This
action ensued.

The Government’s suit against the Post commenced
on the evening of June 18 with an application by the
Government to the District Court for a temporary re-
straining order prohibiting further publication of any
material derived from the Victnam History. In this
connection, the Gtovernment represented to the Distriet
Court that continued publication of the Post’s series
would result in immediate and irreparable injury to the
national defense.

The Distriet Court, noting the absence of specificity
in the Government’s representations, denied the tem-
porary restraining order on the authority of Near v.
Minnesota, 283 U.S. 697. The Government took an im-
mediate appeal. Responding to the Government’s plea
of urgency and irreparable injury, the Court of Ap-
peals convened in extraordinary session late in the
evening of June 18, and rendered its decision at about
1:30 a.m. on June 19,

A majority of the three-judge panel of the Court of
Appeals held that, in view of the gravity of its charges,
the Government should be given an opportunity to
establish factually its claim that publication of the
material would immediately and irreparably damage
national security.

At the direction of the Court of Appeals, the Distriet

Court held an evidentiary hearing on June 21, 1971, at
which the Government was given a full and fair oppor-
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tunity to establish factually its claim. The hearing was
for the most part held in camera, thus eliminating any
inhibiting effect which a public trial could have on the
proot to be offered in support of the Government’s
case..

Insofar as Respondents are advised, the Vietnam
History consists of 47 volumes comprising approxi-
mately 7,000 pages of historic material anywhere from
three to fwenty-seven years old. The materials them-
selves consist of analyses and commentary, with sup-
porting data, including cables, memorands and other
documents, newspaper clippings and transeripts of
speeches by former public officials. As noted by the
District Court, the Vietnam History includes ““mate-
rial in the public domain and other material that was
Top Becret when written long ago but not clearly
shown to be such at the present time.”” (Tr. 267) *

The documents in the possession of the Post are sub-
stantially fewer in number (approximately 4000 pages)
and do not have the same pagination. The Post does
not have a 1965 document entitled *‘Command and
Control Study of the Tonkin Gulf Incident’’ prepared
by the Defense Department’s Weapons System Evalua-
tion Group—a document apparently involved in the
Glovernment’s case against the Times.

The entire 47 volume History is classified “Top
Secret—Sensitive.”” The classification “Top Secret’’ ?
is defined by the Department of Defense as follows:

TOP SECRET—The highest level of classification,
TOP SECRET, shall be applied only to that in-

———

! References are to the transeript of testimony, sinece the record
is not yet available to us.

* There apparently is no official *‘Top Seeret—Sensitive’’ elassi-
fication,
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formation or material the defense aspect of which
is paramount, and the unauthorized disclosure of
which could result in exceptionally grave damage
to the Nation; such as, leading to a definite break
in diplomatie relations affecting the defense of the
United States, an armed attack against the United
States or its allies, a war, or the compromise of
military or defense plans, or intelligence opera-
tions, or scientific or technological development
vital to the national defense. The use of the TOP
SECRET classification shall be severely limited
to information or material which requires the ut-
most protection. (emphasis supplied)

The record discloges that:

1. The overall classification of the Vietnam History
was necessarily fixed by the highest elassification of any
source matcrial on which it is based. By reason of this
go-called ‘“‘derivative classification” practice, such
items as the public speeches of Presidents and other
governmental officials are classified ‘“Top Secret.’”
(Tr. 16)

2. The originator of a document generally deter-
mines its classification; and this determination is not
changed until and unless the classifier establishes con-
ditions for automatic downgrading and declassification.
(Tr.30) Mr. MceClain, the Security Classification Offi-
cer having prime responsibility for policing declassifi-
cation, acknowledged that he received few requests for
declassification of ‘‘Top Secret’’ documents., (Tr. 30)
Similarly, Dennis J. Doolin, Deputy Assistant Secre-
tary of Defense for Hast Asian and Paeific Affairs,
testified that he rarely made recommendations that
doeuments be declassified. ('Tr. 55)

3. No attempt was made to segregate classified and
nonelassified documents of the Vietnam History for
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the purpose of avoiding overclassification (Tr. 16-17),
nor had the Vietnam History been reviewed for pur-
poses of downgrading and declassification. (Tr. 30-32)
Mzr. Doolin testified, however, that he had been review-
ing the Vietnam History since 1969 in order to deter-
mine whether Senator Fulbright who had asked to see
the study should be permitted access to it, and had
recommended against making the Vietnam History
available to the Senator. (Tr. 35-36)

In addition to evidence as to the classification process
as related to the Vietnam History, there is evidence in
the record that 15 copies were prepared, of which two
went to former Secretaries MeNamara and Clifford and
two to the Rand Corporation. None were sent to the
White Ilouse. (Lofdahl Aff. Pl. Bx. 1)*

The Respondents submitted eleven affidavits from re-
porters and editors of the Post to the effect that:

1. In the defense and foreign policy areas, the Gov-
ernment habitually overclassifies its documents. See,
e.g., the affidavit of Murrey Marder (Ds Xx. 6),* par-
ticularly at paragraph 15. '

2. Government officials often disclose for publication,
for various purposes, copies of classified documents or
the contents of such documents; and the information
thus disclosed is often published. See, e.g., the affi-

¥ The Government also submitted affidavits in camera by Doolin,
by William B. Macomber, Deputy Under Secretary for Administra-
tion of the Department of State (both of whom testified on eross-
examination), by Lt. General Melvin Zais, Director of the Opera-
tions Directorate, Joint Staff, and by Admiral Gayler of the Na-
tional Security Agency. This evidence is analyzed in Respondent’s
In Camera Analysis of The Evidence Submitted Under Seal.

* Respondents’ exhibits are identified as “‘Ds Bx. —".




