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JURISDICTION

The judgment of the court of appeals in No. 1873
was entered on June 23, 1971, and the petition for a
writ of certiorari was filed on June 24, 1971, The
judgment of the court of appeals in No, 1885 was
entered on June 23, 1971, that court denied the gov-
ernment’s petition for rehearing on June 24, 1971,
and the petition for a writ of certiorari was filed on
the same date. Both petitions for writs of certiorari
were granted on June 25, 1971. The jurisdiction of
this Court rests on 28 U.S.C, 1254(1).

QUESTION PRESENTED

Whether the First Amendment bars an injunction
sought by the United States to prevent a newspaper
from publishing material whose disclosure would pose
a grave and immediate danger to the security of the
United States.

CONSTITUTIONAL PROVISION INVOLVED
The First Amendment to the Constitution provides
in pertinent part:

Congress shall make no law * * * abridging the
freedom of * * * the press * * *,

STATEMENT

These two cases grow out of two suits brought by
the United States to enjoin the New York Times and
the Washington Post from publishing any portion of
the following documents: (1) a 47-volume study en-
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titled “History of United States Decision-Making
Process on Vietnam Policy”, prepared in 1967-1968
at the direction of the Secretary of Defense, and (2)
a single volume or document entitled “The Command
and Control Study of the Tonkin Gulf Incident Done
by the Defense Department’s Weapons System Evalu-
ation Group in 1965.” All of this material is classi-
fied as “Top Secret-Sensitive,” “Top Secret” or “Se-
cret”. As the cases come to this Court, however, the
government is asking for a much narrower injune-
tion: it now seeks to bar only the publication of a
relatively small number of documents whose disclosure
would pose a “grave and immediate danger to the
security of the United States” (see infra, pp. 7-9).
1. The New York Times case. On June 13, 14,
and 15 the Times published extensive articles dealing
with the involvement of the United States in Viet-
nam; the articles admittedly were based upon the top
secret and secret material whose further publication
the United States is seeking to stop. The Times also
indicated that it plans to publish further articles in
the series, based upon the same sources. The Times
declined a request by the Attorney General of the
United States to cease further publication and to re-
turn the documents to the government. On June 15,
1971, the United States instituted the present suit
seeking (1) an injunction against further dissemina-
tion or publication of the classified material and (2)
an order requiring the defendants to return the ma-
texial to the government. The government sought a
temporary restraining order and a preliminary in-
junction, pending the final determination of the case.
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On June 15, 1971, after a hearing, the district
court (Judge Gurfein) entered a temporary restrain-
ing order, effective until 1 P.M. on June 19, 1971, or
further order of the court. An extensive hearing was
held on June 18, 1971, at which the court heard testi-
mony by high-ranking government officials with re-
spect to the injury to the national security and foreign
relations of the United States that further dissemi-
nation or publication of the material would cause;
gsome of the testimony was given in camera. The court
also received affidavits from former government of-
ficials, publishers, lawyers, historians, and the chief
of the Washington Bureau of the Times, submitted
by the defendants, which contended that the material
was improperly classified and concluding that its dis-
semination or publication would not have the adverse
impact upon the national security or foreign relations
that the government stated.

On June 19, 1971, the district court denied the gov-
ernment’s request for a preliminary injunction. Later
that day a judge of the court of appeals extended the
temporary restraining order until noon on June 21,
1971, in order to give a panel of that court the op-
portunity to consider the government’s application for
a stay pending appeal. On June 21, 1971 the court of
appeals continued the stay pending an en banc hearing
on June 22, 1971, Following such hearing, the court
entered the following order on June 23, 1971:

Upon consideration by the court in bane, it is
ordered that the case be remanded to the District
Court for further in camera proceedings to de-
termine, on or before July 3, 1971, whether dis-
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closure of any of those items specified in the Spe-
cial Appendix filed with this Court on June 21,
1971, or any of such additional items as may be
specified by the plaintiff with particularity on or
before June 25, 1971, pose such grave and im-
mediate danger to the security of the United
States as to warrant their publication being en-
Joined, and to act accordingly, subject to the con-
dition that the stay heretofore issued by this
court, shall continue in effect until June 25, 1971,
at which time it shall be vacated except as to
those items which have been specified in the
Special Appendix as so supplemented and shall
continue in effect as to such items until disposi-
tion by the District Court.

2. The Washington Post case. On June 18, 1971,
the Washington Post published the first of a series of
articles also dealing with United States’ involvement
in Vietnam. These articles similarly were based upon
the Defense Department studies, At about 5:00 p.m.
on that day the United States filed a similar suit
against the Washington Post and certain of its officers
seeking to enjoin further dissemination or publication
of those studies, and a return of the documents, After
hearing, the district court (Judge Gesell) denied a
temporary restraining order, but early in the morn-
ing of June 19, 1971, the Court of Appeals for the
District of Columbia Circuit reversed and granted a
stay. Pursuant to that court’s order, the district court
held a hearing on the government’s application for a
preliminary injunction on June 21, 1971, After an
extensive hearing, at which the court heard testimony
in camera by high-ranking government officials with
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respect to the injury to the national security and
foreign relations of the United States that further
dissemination or publication of the material would
cause, the court denied a preliminary injunction.

The district court found (Transcript, p. 267) that
“publication of the documents in the large may inter-
fere with the ability of the Department of State in
the conduct of delicate negotiations now in process or
contemplated for the future, whether these negotia-
tions involve Southeast Asia or other areas of the
world,” and that the government had “demonstrated
the many ways in which its efforts particularly in
diplomacy will not only be embarrassed but com-
promised or perhaps thwarted” (Transcript, p. 269).
The court held (Transcript, p. 271), however, that
the government had not shown “an immediate grave
threat to the national security” that “would justify
prior restraint on publication”, a conclusion appar-
ently based on the fact that the government had pre-
sented “no proof that there will be a definite break in
diplomatic relations, that there will be an armed at-
tack on the United States, that there will be an armed
attack on an ally, that there will be a war, that there
will be a compromise of military or defense plans, a
compromise of intelligence operations, or a compro-
mise of scientific and technological materials” (Tran-
seript, p. 269). The court ruled (Transcript, 271)
that “the First Amendment in this case prohibits a
prior restraint on publication” since ‘“there is not
here a showing of an immediate grave threat to the
national security which in close and narrowly-defined
circumstances would justify prior restraint on pub-
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lication.” On June 23, 1971, the court of appeals af-
firmed and the following day denied the government’s
petition for rehearing, which requested the court to
modify its order to bring it into conformity with the
order of the Second Circuit in the New York Times
case.’

ARGUMENT

I. The First Amendment Does Not Bar A Court From
Enjoining the Publication by A Newspaper of Articles
That Pose A Grave and Immediate Danger to the
Security of the United States.

A, The First Amendment does not provide an absolute
bar to any prior restraint upon the publication by
a newspaper of particular material.

1. The issue before the Court, although of great
importance, is narrow. There is no question here of
any blanket attempt by the government to enjoin the
publication of a newspaper, or any attempt to impose
a generalized prohibition upon the publication of broad
categories of material. The only issue is whether, in
a suit by the United States, the First Amendment
bars a court from prohibiting a newspaper from pub-
lishing material whose disclosure would pose a “grave
and immediate danger to the security of the United
States.”

In the Times case, the Court of Appeals for the
Second Circuit affirmed the district court’s denial of

1 On June 22, 1971, the Boston Globe published the initial
article in a similar series also based upon the Defense De-
partment material. Early in the afterncon of that day the
United States filed suit to enjoin further publication by that
newspaper, and the district court granted a stay.
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a preliminary injunction, except with respect to a
limited group of documents: “those items specified in
the Special Appendix filed with this Court on June
21, 1971, or any of such additional items as may be
specified by the plaintiff with particularity on or be-
fore June 25, 1971.” (On June 25, 1971, the United
States informed the Post and the Times of the addi-
tional items it was specifying,) As to those docu-
ments, the court continued the preliminary injunction,
but remanded the case for the district court to de-
termine, in further in camera proceedings, whether
any of those specified items met the standard of “grave
and immediate danger” to the national security, The
government has not sought review of the portion of
the judgment of the court of appeals that otherwise
affirmed the denial of the preliminary injunction.

In the Post case, the government gimilarly has not
challenged the court of appeals’ affirmance of the dis-
trict court’s denial of the preliminary injunction, ex-
cept insofar as that court declined to impose the same
condition as the Second Circuit had imposed in the
Times case. In other words, the government is urging
only that the Post should be prohibited from publish-
ing those materials within the categories specified by
the court of appeals in the Times case that pose a
“grave and immediate danger” to national security.

The answer to this narrow question does not de-
pend upon the fact that all of the material whose
publication the government is seeking to prevent is
classified either “top secret” or “secret”, that all of
it was obtained illegally from the government and
that both the Times and the Post hold such material
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without any authorization from the government. For
whatever the classification this material has, and how-
ever the newspaper may have come into possession of
it, we submit that the I'irst Amendment does not pre-
clude an injunction preventing the newspaper from
publishing it.

The standard adopted by the Second Circuit is that
of “grave and immediate’” danger to national security.
Since the effect of particular action upon diplomatic
relations may be extremely severe in the long run
even though its immediate impact is not clear or great,
we believe that, insofar as this standard involves the
conduct of foreign affairs, the word ‘“immediate”
should be construed to mean “irreparable.” Indeed,
in the delicate area of foreign relations frequently it
is impossible to show that something would pose an
“immediate” danger to national security, even though
the long-run effect upon such security would be grave
and irreparable,

2. The only case in which this Court has consid-
ered whether the First Amendment bars an injunc-
tion against the publication of a periodical was Near
v. Minnesota, 283 U.S. 697, The Court there struck
down, as violating the prohibition in the First Amend-
ment against a law abridging the freedom of the
press, made applicable to the states by the Fourteenth
Amendment, an injunction granted by a state court
against the publication of an anti-Semitic periodical,
under a Minnesota statute permitting the suppression
of newspapers or periodicals as public nuisances. Al-
though the Court held that this statute, sanctioning
the “suppression of the offending newspaper or pe-
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riodical” (p. 711), was unconstitutional as a “pre-
vious restraint” upon publication, the Court recog-
nized (p. 716) that under the First Amendment “the
protection even as to previous restraint is not abso-
lutely unlimited, * * * No one would question but
that a government might prevent actual obstruction
to its recruiting service or the publication of the sail-
ing dates of transports or the number and location
of troops.” These examples were merely illustrative
and obviously there are other items of information so
vital to the security of the United States that their
publication may be enjoined. The exception to the
prohibition upon prior restraint recognized in Near v.
Minnesota surely covers material whose publication
would pose a “grave and immediate danger to the
security of the United States.”

3. A form of prior restraint of specifically de-
limited categories of communication has also long
been utilized in cease-and-desist orders issued by
regulatory agencies, and enforced by the courts, in
remedying violations of federal regulatory statutes.
For example, in Federal Trade Commission v. Tex-
aco, Inc., 393 U.S. 223, this Court upheld the Com-
mission’s determination that sales-commission ar-
rangements between an oil company and a tire manu-
facturer constituted an unfair method of competition
in violation of Section 5 of the Federal Trade Com-
mission Act, and ordered enforcement of the Commis-
sion’s order which, inter alia, restrained Texaco from
“[u]sing or attempting to use any * * * device, such
as, but not limited to, * * * dealer discussions * * *,
to sponsor, recommend, urge, induce, or otherwise




