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NEW YORK TIMES CO v UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

No 1873 Argued June 26 1971-—Decided June 30 1971*

The United States which brought these actions to enjoin publication
in the New York Times and in the Washington Post of certain
classified material has not met the heavy burden of showing
justification for the enforcement of such a [prior] restraint

No 1873 444 F 2d 544 reversed and remanded No 1885 —
US App D C — 446 F 2d 1327 affirmed

Alexander M Bickel argued the cause for petitioner in
No 1873 With him on the brief were William E
Hegarty and Lawrence J McKay

Solicator General Griswold argued the cause for the
United States in both cases With him on the brief were
Assistant Attorney General Mardian and Daniel M
Friedman

William R Glendon argued the cause for respondents
in No 1885 With him on the brief were Roger A Clark,
Anthony F Essaye Leo P Larkw, Jr, and Stanley
Godofsky

Briefs of amici curiee were filed by Bob Eckhardt and
Thomas I Emerson for Twenty-Seven Members of Con-
gress, by Norman Dorsen Melvin L Wulf, Burt Neu-
borne Bruce J Ennis Osmond K Fraenkel, and Marvin
M Karpatkwn for the American Civil Liberties Union,
and by Victor Rabinountz for the National Emergency
Civil Liberties Committee

*Together with No 1885 United States v Washington Post Co
et al on certiorari to the United States Court of Appeals for the
District of Columbia Circuit
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We granted certiorari in these cases in which the United
States seeks to enjoin the New York Times and the Wash-
ington Post from publishing the contents of a classified
study entitled “History of U S Decision Making Process
on Viet Nam Policy ” Post, pp 942, 943

“Any system of prior restraints of expression comes to
this Court bearing a heavy presumption against its con-
stitutional validity ” Bantom Books, Inc v Sullivan,
372 U S 58, 70 (1963), see also Near v Minnesota, 283
U S 697 (1931) The Government “thus carries a heavy
burden of showing justification for the imposition of
such & restraint” Organization for a Better Austin v
Keefe, 402 U S 415,419 (1971) The Distriet Court for
the Southern Distriet of New York in the New York
Times case and the District Court for the Distriet of
Columbia and the Court of Appeals for the District of
Columbia Circuit in the Washington Post case held that
the Government had not met that burden We agree

The judgment of the Court of Appeals for the District
of Columbia Circuit is therefore affirmed The order of
the Court of Appeals for the Second Circuit is reversed
and the case is remanded with directions to enter a judg-
ment affirming the judgment of the District Court for the
Southern District of New York The stays entered June
25, 1971, by the Court are vacated The judgments shall
issue forthwith

So ordered

Mr JusTtick Brack, with whom Mr JusTtice DoucLas
joins, concurring

1 adhere to the view that the Government’s case
against the Washington Post should have been dismissed
and that the injunction against the New York Times
should have been vacated without oral argument when
the cases were first presented to this Court I believe
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that every moment’s continuance of the injunctions
against these newspapers amounts to a flagrant,
indefensible, and continuing violation of the First
Amendment Furthermore, after oral argument, I agree
completely that we must affirm the judgment of the
Court of Appeals for the District of Columbia Cireuit and
reverse the judgment of the Court of Appeals for the
Seecond Circuit for the reasons stated by my Brothers
DougLas and BrENNAN In my view it is unfortunate
that some of my Brethren are apparently willing to hold
that the publication of news may sometimes be enjoined
Such a holding would make a shambles of the First
Amendment

Our Government was launched in 1789 with the adop-
tion of the Constitution The Bill of Rights, including
the First Amendment, followed in 1791 Now, for the
first time in the 182 years since the founding of the
Republie, the federal courts are asked to hold that the
First Amendment does not mean what it says, but rather
means that the Government can halt the publication of
current news of vital importance to the people of this
country

In seeking injunctions against these newspapers and
in its presentation to the Court, the Executive Branch
seems to have forgotten the essential purpose and history
of the First Amendment When the Constitution was
adopted, many people strongly opposed it because the
document contained no Bill of Rights to safeguard cer-
tain basic freedoms® They especially feared that the

1 In introducing the Bill of Rights in the House of Representatives
Madison said [BJut I believe that the great mass of the people
who opposed [the Constitution] disliked it because it did not con
tain effectual provisions against the encroachments on particular
rights 1 Amnals of Cong 433 Congressman Goodhue
added [I]t is the wish of many of our constituents that something
should be added to the Constitution to secure in a stronger manner
their liberties from the inroads of power Id at 426
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new powers granted to a central government might be
interpreted to permit the government to curtail freedom
of religion, press, assembly, and speech In response to
an overwhelming public clamor, James Madison offered
a series of amendments to satisfy citizens that these great
liberties would remain safe and beyond the power of
government to abridge Madison proposed what later
became the First Amendment in three parts, two of
which are set out below, and one of which proclaimed
“The people shall not be deprived or abridged of their
right to speak, to write, or to publish their sentiments,
and the freedom of the press, as one of the great bul-
warks of liberty, shall be inviolable”? (Emphasis
added ) The amendments were offered to curtail and
restrict the general powers granted to the Executive, Leg-
islative, and Judicial Branches two years before in the
original Constitution The Bill of Rights changed the
original Constitution into a new charter under which no
branch of government could abridge the people’s free-
doms of press, speech, religion, and assembly Yet the
Solicitor General argues and some members of the Court
appear to agree that the general powers of the Govern
ment adopted in the original Constitution should be in-
terpreted to limit and restriet the specific and emphatic
guarantees of the Bill of Rights adopted later I can
imagine no greater perversion of history Madison and
the other Framers of the First Amendment, able men

2 The other parts were

The civil rights of none shall be abridged on aceount of religious
belief or worship nor shall any national religion be established nor
shall the full and equal rights of conscience be in any manner or
on any pretext, infringed

The people shall not be restrained from peaceably assembling and
consulting for their common good; nor from applying to the Legis
lature by petitions or remonstrances for redress of their grievances
1 Annals of Cong 434
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that they were, wrote in language they earnestly believed
could never be misunderstood “Congress shall make no
law abridging the freedom of the press o
Both the history and language of the First Amendment
support the view that the press must be left free to
publish news whatever the source, without censorship,
injunctions, or prior restraints

In the First Amendment the Founding Fathers gave
the free press the protection it must have to fulfill its
essential role in our democracy The press was to serve
the governed, not the governors The Government’s
power to censor the press was abolished so that the
press would remain forever free to censure the Govern
ment The press was protected so that it could bare
the secrets of government and inform the people Only
a free and unrestrained press can effectively expose de-
ception in government And paramount among the re-
sponsibilities of a free press is the duty to prevent any
part of the government from deceiving the people and
sending them off to distant lands to die of foreign fevers
and foreign shot and shell In my view, far from
deserving condemnation for their courageous reporting,
the New York Times the Washington Post, and other
newspapers should be commended for serving the pur-
pose that the Founding Fathers saw so clearly 1In
revealing the workings of government that led to the
Vietham war, the newspapers nobly did precisely that
which the Founders hoped and trusted they would do

The Government’s case here is based on premises en-
tirely different from those that guided the Framers of
the First Amendment The Solicitor General has care-
fully and emphatically stated

“Now, Mr Justice [Brack], your construction
of [the First Amendment] is well known, and
I certainly respect it You say that no law means
no law, and that should be obvious I ecan only

427283 0 2 48
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say, Mr Justice, that to me it is equally obvious
that ‘no law’ does not mean ‘no law’, and I would
seek to persuade the Court that that is true

[Tlhere are other parts of the Constitution that
grant powers and responsibilities to the Executive,
and the First Amendment was not intended to
make it impossible for the Executive to function or
to protect the security of the United States ” *

And the Government argues in its brief that in spite
of the First Amendment, “[t]he authority of the Execu-
tive Department to protect the nation against publica-
tion of information whose disclosure would endanger the
national security stems from two interrelated sources
the constitutional power of the President over the con-
duct of foreign affairs and his authority as Commander-
in<Chief ” *

In other words, we are asked to hold that despite
the First Amendment’s emphatic command, the Execu-
tive Branch, the Congress, and the Judiciary can make
laws enjoining publication of current news and abridg-
ing freedom of the press in the name of “national se-
curity ” The Government does not even attempt to rely
on any sact of Congress Instead it makes the bold and
dangerously far-reaching contention that the courts
should take it upon themselves to “make” a law abridging
freedom of the press in the name of equity, presidential
power and national security, even when the representa-
tives of the people in Congress have adhered to the com-
mand of the First Amendment and refused to make such
alaw® See concurring opinion of MR Justice DouaLas,

$Tr of Oral Arg 76

4 Brief for the United States 13-14

5 Compare the views of the Solicitor General with those of James
Madison the author of the First Amendment When speaking of
the Bill of Rights in the House of Representatives, Madison said:
If they [the first ten amendments] are incorporated into the Con
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post, at 721-722 To find that the President has “inher-
ent power” to halt the publication of news by resort to the
courts would wipe out the First Amendment and destroy
the fundamental liberty and security of the very people
the Government hopes to make “secure ” No one can
read the history of the adoption of the First Amendment
without being convinced beyond any doubt that it was
injunctions like those sought here that Madison and his
collaborators intended to outlaw in this Nation for all
time

The word “security” is a broad, vague generality whose
contours should not be invoked to abrogate the funda-
mental law embodied in the First Amendment The
guarding of military and diplomatic secrets at the expense
of informed representative government provides no real
security for our Republic The Framers of the First
Amendment, fully aware of both the need to defend a
new nation and the abuses of the English and Colonial
governments, sought to give this new society strength
and security by providing that freedom of speech, press,
religion, and assembly should not be abridged This
thought was eloquently expressed in 1937 by Mr Chief
Justice Hughes—great man and great Chief Justice that
he was—when the Court held a man eould not be punished
for attending a meeting run by Communists

“The greater the importance of safeguarding the
community from incitements to the overthrow of
our institutions by forece and violence, the more im-
perative is the need to preserve inviolate the con-
stitutional rights of free speech, free press and free

stitution independent tribunals of justice will consider themselves
in a peculiar manner the guardians of those rights they will be an
impenetrable bulwark against every assumption of power in the
Legislative or Executive; they will be naturally led to resist every
encroachment upon rights expressly stipulated for in the Constitu
tion by the declaration of rights 1 Annals of Cong 439
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assembly in order.to maintain the opportunity for
free political discussion, to the end that government
may be responsive to the will of the people and that
changes, if desired, may be obtained by:peaceful
means Therein lies the security of the Republic,
the very foundation of constitutional government ” ¢

Mr Jusrtice Dougras, with whom Mz Justice Brack
joins, concurring

While I join the opinion of the Court I believe it
necessary to express my views more fully

It should be noted at the outset that the First Amend-
ment provides that “Congress shall make no law
abridging the freedom of speech, or of the press” That
leaves, in my view, no room for governmental restraint
on the press?

There is, moreover, no statute barring the publication
by the press of the material which the Times and the Post
seek to use Title 18 U 8§ C §793 (e) provides that
“[w]hoever having unauthorized possession of, access to,
or control over any document, writing or information
relating to the national defense which information the
possessor has reason to believe could be used to the
injury of the United States or. to the advantage of any
foreign nation, willfully communicates the same to
any person not entitled to receive it .. [s]hall be fined

°De Jonge v Oregon, 299 U S 353 365

! See Beauharnais v Illinois 343 U 8. 250 267 (dissenting opinion
of MR JusTicE Brack) 284 (my dissenting opmlon) Roth v. United
States, 354 U 8 476 508 {my dissenting opinion which Mg Justice
Brack joined); Yates v United States, 354 U S 298 339 (separate
opinion of Mit JusTice BLack which I joined); New Yorlc Times Co
v Sullivan, 376 U 8 254, 293 (concurring opinion of Mg, Jusrice
Brack which I Jomed) Garrison v Louisiana, 379 U . 64 80 (my
concurring opinion which Mr Jusrice Brack ]omed)
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not more than $10,000 or imprisoned not more than ten
years, or both ”

The Government suggests that the word “communi-
cates” is broad enough to encompass publication

There are eight sections in the chapter on espionage
and censorship, §§ 792-799 In three of those eight
“publish” is specifically mentioned § 794 (b) applies to
“Whoever, in time of war, with intent that the same shall
be communicated to the enemy, collects, records, pub-
lishes or communicates [the disposition of armed
forces] ”

Section 797 applies to whoever “reproduces, publishes,
sells, or gives away”’ photographs of defense installations

Section 798 relating to cryptography applies to who-
ever ‘‘communicates, furnishes, transmits, or otherwise
makes available or publishes the described mate-
rial ? (Emphasis added )

Thus it is apparent that Congress was capable of and
did distinguish between publishing and communication
in the various sections of the Espionage Act

The other evidence that § 793 does not apply to the
press i1s a rejected version of § 793 That version read
“During any national emergency resulting from a war
to which the United States is a party, or from threat of
such a war, the President may, by proclamation, declare
the existence of such emergency and, by proclamation,
prohibit the publishing or communicating of, or the at-
tempting to publish or communicate any information
relating to the national defense which, in his judgment, is
of such character that it is or might be useful to the

2 These documents contain data concerning the communications
system of the United States the publication of which is made a
erime But the criminal sanction is not urged by the United States
as the basis of equity power
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enemy ” 55 Cong Ree 1763 During the debates in
the Senate the First Amendment was specifically cited
and that provision was defeated 55 Cong Rec 2167

Judge Gurfein’s holding in the Times case that this
Act does not apply to this case was therefore pre-
eminently sound Moreover, the Act of September 23,
1950, in amending 18 U S C §793 states in §1(b)
that

“Nothing in this Act shall be construed to author-
ize, require, or establish military or civilian censor-
ship or in any way to limit or infringe upon freedom
of the press or of speech as guaranteed by the Con-
stitution of the United States and no regulation shall
be promulgated hereunder having that effect” 64
Stat 987 by

Thus Congress has been faithful to the command of the
First Amendment in this area

So any power that the Government possesses must
come from its “inherent power ”

The power to wage war is ‘““the power to wage war suc-
cessfully ” See Hirabayashi v United States, 320 U S
81, 93 But the war power stems from a declaration of
war The Constitution by Art I, § 8, gives Congress,
not the President, power “[t]o declare War” No-
where are presidential wars authorized We need not
decide therefore what leveling effect the war power of
Congress might have

These disclosures® may have a serious impaet But
that is no basis for sanctioning a previous restraint on

3 There are numerous sets of this material in existence and they
apparently are not under any controlled custody Moreover, the
President has sent a set to the Congress We start then with a case
where there already is rather wide distribution of the material that
is destined for publicity not secrecy I have gone over the material
listed in the in camera brief of the United States It is all history
not future events None of it is more recent than 1968




