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Seymour Halpern, Peter Kyros, Parren Mitchell, Bertram I,.

Podell, Charles B. Rangel, Donald W. Riegle, Jr., James
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H. Scheuer, and Lester L. Wolff.

Interest of Amici

The Members of Congress, on whose behalf this brief
is'filed, have a vital interest in the outcome of these cases,
distinct from that of the plaintiff, the defendants, or the
general public. As members of the national legislature they
mugst have information of the kind involved in these suits
in order to carry out their law-making and other functions
in‘the legislative branch of the government. They seek to
vindicate here a legislative right to know. - |

In addition as eléc£gd répresentatives of the people
in their distriectg, Members of Congress have a particular

and profound interest in having their constituénts obtain

. all the information necessary to perform their functions as

VOfers and citizens. More than any other officials of
government, Members of Congress have relations with‘the
public that gives them a crucial concern with the public's
right to know.

We agree with the position of the‘defendants New
York Times and Washington Post that the courts have no
inherent authority, absent a statute, to prevent publication
of the documents involved her%, and that no such statutory
authority exists. We confinelour argument, however, to

the broader constitutional issues and urge upon the Court
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three fundamental propositions: (1) that information which
comes to light other than by strictly lawful process is
nevertheless entitled to the full protection of the First
Amendment; (2) that the attempt by the Government to suppress
pubiication of these documents violates both the legislative
and the §ublic right to know: and (3) that the doctrine of
prior restraint forbids advance censorship of material

published by the press.

I. INFORMATION WHICH COMES TO LIGHT OTHER
THAN BY STRICTLY LEGAL PROCESS IS NEVERTHELESS
ENTITLED TQ THE FULL PROTECTION OF THE FIRST
AMENDMENT

The general approach which ought to govern solution
of the problem now before the Court has been well expressed
by James Madison in his Report on the Virginia Resolutions:

"In every State, probably, in the Union, the
press has exerted a freedom in canvassing the
merits and measures of public men of every des-
cription which has not been confined to the strict
limits of the common law. On this footing the
freedom of the press has stood; on this footing
it yet stands....Some degree of abuse is inseparable
from the proper use of everything, and in no in-
stance is this more true than in that of the press.
It has accordingly been decided by the practice
of the gStates, that it is better to leave a few
of its noxious branches to their luxuriant growth
than, by pruning them away, to injure the vigour
of those yielding the proper fruits."*/

*/ Report on the Virginia Resolutions, Madison's Works,
vol. iv, 544, -
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The CGovernment's approach has been guite different.

The Government conceives of the problem as if the only
isgue were one of stolen goods, It bases its claim upon a
proprietary interest in the information involved, urges that
it'is entitled to recover its stolen property, and contends
that neither Members of Congress nor the general public can
have any right to the purloined information;f/

Thé Government's position might be valid if all that
was '‘involved were a stolen automobile. It might even be
sound as applied to the physical documents themselves, or

to a copyrighted manuscript of a private author., But this

approach has no valid apélication to information about public
events, Sﬁch information, whéther or not it comes to light
wi;hin "the strict limits of the common law," is part of the
common fund of knowledge available to the general public in
its role as ultimate decision-maker. This information,
therefore, cémes within the ambit of the Eirst‘Amendment
and the issue moves to a higﬁer, constituticonal level.

It is well known to observers of public affairs that

vast amounts of information become available to Congress and

*/ After commencement of the proceedings the President, as
a matter of grace, made the materials available to members
of Congress., N,Y. Times, June 24, 1971.
A .
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the public in a manner which does not conform to the
Executive's national security classificétion scheme. The
affidavits of Max Frankel, Benjamin Bradlee, and other
newsmen on file in the present proceedings make this
entirely clear. Indeed, one of the principle functions of
a free pfess in this country is to ferret out information
which the Executive wishes to conceal. Executive officials
themselves consistently disclose classifiéd information, or
_engineer leaks, for the purpose of-infldencing publié
decision-making. Much other classified material emerges
in memoirs, government documents taken when éhe official
leaves office, and similar sources. The existence of such
a communications system in fact marks the difference between
a free press apd a controlled press, between a democratic
system of free expression and a totalitarian system of
controlled expression, |

The Executive regulations on classification can govern
the internal operation of the Executive agencies. They cannot,
under the First Amendment, control communication of informa~-
tion outside the government. To put it collogquially, a cat
in the bag cannot be treated the same way as a cat.outside
theﬁbag. once the.information gelts outside the Executive

~-once the Executive loses its control for any reason—-
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the information becomes part of the public domain,*/

The ryesults that flow from this state of affairs are
twofold., First, once having lost control of the information
the Government can, as a practical matter, rarely get the
informat;on back. The events of the past few weeks fully
demonstrate the truth of this proposition. Second, whatever the
rights of the Executive may be with respect to the person who
first obtained the informatiog in breach of the classification
rules, the Executive should not be allowed to ﬁry to regain
control of the information through muzzling the press. Such
an effort, involving suppression of information at whatever
point it crops up in the communications system, under the
guise of fact oxr opinion or even art or literature, could
only be accomplished by the kind of controls that are charac-
teristic of a police state, |

II. THE ATTEMPT BY THE EXECUTIVE TO SUPPRESS

PUBLICATION OF THESE DOCUMENTS VIOLATES BOTH
THE LEGISLATIVE AND THE PUBLIC RIGHT TO KNOW

The defendants in these proceedings have, quite
naturally, stressed the protection whicﬁ the First Amendment
extends to the speaker, -the writer and the publisher of
information. This case also presepts, in a way no other

case in our history has before, the other side of the First

*/ We are not discussing here! the right of Congress, one of
its members, or the general public to force the Executive
to disclose information under powers inherent in the

legislature, the First Amendment, ox statutes gsuch as the
Troodrm nf Tnfarmation Ard .
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Amendment coin;~-the right to listen, to hear, and to
obtéin information. Two aspects of this right to know are
involved here., We discuss first the right of Members of
Congress and second the right of the general public.

A. ‘The Legislative Right to XKnow

The legislative right to know derives from the
position and function of the legislative branch in the
general structure of our government. It has been recognized

many times in the decisions.of this Court. ©5See, €.9..

watkins v. United States, 354 U.S. 178 (1957}. The legis-

lative right to know also derives from the Eirst;Amendménﬁ.
fhat constitutional mandate was designed to maintain an
effective system of freedom.of expression and members of
the legislature are entitled, as are private citizens, to
share its benefits and proéections.

Tt would be hard to overestimate the impoxrtance
to our form of government of the legislative right to know.
That right is indispensable to the performance of every
function of the legislative branch. Clearly legislative
access to information ocught to be at least on a par with
that of the Executive., For the legislative function is not
only to initiate the basic policies which the Executive

branch must follow, but to review the administration of

A

those policies by the Executive and revise them in the

light of that knowledge.
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The legislative right to know is of particular
importance at this period of development in our national
affairs. The constant growth of the executive power has
been a major characteristic of our age., More and more the
peéple of our country have been concerned that the expansion
of executive power has upset the original balance contem—
plated by the framers of our Constitution, that monopoly
of power in the Executive has resulted in the government
losing touch with the needs and desires of its own citizens,
and that enhanced power in our elected representatives is
imperative to restore a healthy division of éuthérity ig
government, |
There are a number of reasons for this unparalleled

and dangerous growth of Executive power in the United States.

* There can be no doubt, however, that one of the principal

regsons is the far greater access of the Execﬁhive to
information, and its unwillingness to share that kn&wledge
with Congress and the public, In today's world, control of
the information process is the key to power.

It is crucial to note, also, that the legislature
cannot adequately perform its function upon the basis of
Yofficial" information submitted to it by the Executive
branch, Every observer of government knows that "officia;"

]

information, in most situations, tells only half the story.

S e - ——————— T
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Any bureaucracy, by the nature of the institution, tends to
reveal only what it believes will support its own position
and advance its own policies. A realistic fund of information
must depend upon materials which lie far below the surface.
The systeﬁ of checks and balances cannot rest upon such
bland sources of information as Executive hand-outs.

In this process of obtaining fﬁller, richer and
more realistic information the press plays a vital role.
It is not too much to say that this is perhaps the most
important function of a free press. Obviously it is no£ a
function that can be perfoﬁmed by a press under governmental
constraint,

There is no need to strgss here that the doggmenté'
invol§ed in these proceedings could not be more relevant
to the iséues now pending in Congress., Termination of
the war in vietnam, extension of Selective Service,“appro-
priétions for the conduct of the war, and numerous other
gquestions ‘are before the_House and the Senate at this very
moment, In addition, broader problems going to the respec-
tive powers of Congress and the President in connection with the
making of war and the conduct of foreign relations are
pressing for attention, It thwarts common sense that the
information here in guestion should be withheld from Members

of Congress.
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In sum, to close off access to the kind of material

the Government is now attempting to suppress would cripple
the legislature in the performance of its constitutional
functions. It would go far to relegate the legislative
branch to second rate status in relation to the Executive,
to jeopardize the balance of power between the branches of
governments and to alter the whole constitutional structure,

B. The Public Right to Know:

The public right to know has been repeatedly recog-
nized by this Court as a vital aspect of our system of
freedom of expression. As Mr, Justice Brennan said in

his concurring opinion in Lamont v. Postmaster General:

"It is true that the First Amendment contains
no specific guarantee of access to publications.
However, the protection of the Bill of Rights goes
beyond the specific guarantees to protect from
congressional abridgment those egually fundamental
personal rights necessary to make the express
guarantees fully meaningful....I think the right to
receive publications is such a fundamental right.
The dissemination of ideas can accomplish nothing
if otherwise willing addressees are not free to
receive and consider them. It would be a barren
marketplace of ideas that had only sellers and no
buyers.," 381 vU.,S., 301,308 {1965).

The public right to know was the basis of the

decision upholding .the fairness doctrine in Red Lion

Broadeasting Co. v. F,C.C,, 395 U,S8, 367 (1969), and the
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right to read what one pleases in Stanley v, Georgia, 394

U.8. 557 (1969). Lower Federal courts have likewise
applied the principle to uphold the interests of the public
as recipients of information in an untrammeled system of

freedom of expression. See, e.g., Office of Communications

of United Church of Christ v, F,C,C., 359 F. 2d 994 {b.C.

cir. 1966); Mandel v. Mitchell, 39 L.W. 2530 (1971).

Meﬁbers of Congress, of gourse, have the same interests
as other citizens in protection of the right to know. They
also have a particular interest as members of the legislative
branch. Effective performance of their duties as electéd
representatives depends upon a knowledgeable constituency,
Members of Congress and the people they represent must
operate on a shared basis of understanding,_upon a common
wavelength., - It is wvital to the‘functioniﬁg of a democratic
system that the electors have enough information to grasp
the issues upon which their representatives are voting., It
is likewise essential to the Member of Congress that he
relate to the ideas and responses of his constituents,

This reciprocal relation depends upon the fullest access
possible to a common store pf information, The public right
to know, therefore, takeé on a special importance when it

concerns matters pending before the legislature,

1y
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Once again, it is difficult to imagine any infor-
mation more relevant to the public right to know than the
documents which £he Government is here tryving to keep the
public from seeing. |

The precise degree of protection afforded by the
doctrine of the right to know, as embodied in the First
Amendment,lhas not yet been fully developed. It may be some
.yeérs before the specific rules can be worked out. Yet
the starting point is clear, It is that menbers of the
public have, as a geﬁergl proposition, the right to know all
information upon which decisiong that affect their livés and
property are based, This is the fundamentai premise éf
a democratic. system., Exceptions to the general rule must
be narrow and gpecific.° They would be fecognizéd only in
such special areas as military weapons and operations, current
negotiations with a foreign country, or damage to individual
reputatioq bg premature disclosure of investigative data.

wherever the line of exceptions may be drawn it
has(not been reached in these cases. Judge Gurfein and Judge
Gesell have both found, after a full hearing, that no sub-
stantial breach of national security is involved., The with-
holding of the information here in question has a maximum
impact upon tﬁehconstitutionai right to know and the

function it is designed to perform. There is no sound ground

T - - = T = —= e
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for ﬁot giving full effect to the constitutional principle
in these cases.

A genuine and whole hearted insistence upon maintaining
the right to know is vital to the welfare of the nation and
its ability to cope with the many problems that now confront
it. Much of the frustration, mistrust and misunderstanding
that preﬁails in man§ quarters of the land today is due to
our failure to keep the decision-making process on a more
open and observable basis. Vigorous enforcement of the

constitutional right to know would go far to restore confi-

dence in our institutions and evoke support from the people

who are most affected by their operation.
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IIT, THE DOCTRINE OF PRIOR RFSTRATINT FORBIDS
ADVANCE CENSORSHIP OF THE MATERIAL HERE
INVOLVED

The doctrine of prior restraint, growing out of revulsion

to the English censorship laws, holds that governmental restrictions
cannot be imposed upon éxpression in advance of publication. Even
though thg expression maf be subject to subsequent punishment or can
otherwise be restricted at a later point, it cannot be proscribed

prior to publication. The doctrine was made part of our constitutional

law in Near v. Minhesota, 283 U.S. 697 (1931). It has since been

repeatedly confirmed. See e.g., Lovell v. Griffin, 303 U.S. 444

(1938); Kunz v, N.Y., 340 U.S. 290 (1951); Carroll v. President and

Commigsioners of Princess Anne, 393 U.S. 175 (1968):

The theory of the prior restraint doctrin; is that a system
which requires a publisher to submit his material in advance to a
gévernmeht cénsor is so repressive by its very nature as to be

inevitably destructive of free expression. The reasons for this have

been stated as follows:

"A system of prior restraint ig in many ways more
inhibiting than a system of subsequent punishment:

It is likely to bring under government scrutiny a

far wider range of expression; it shuts off
communication before it takes place; suppession

by a-stroke of the pen is more likely to be applied
than suppression through a eriminal process; the
system allows less opportunity for public appraisal
and criticism; the dynamics of the system drive toward
excesses, as the history of all censorship shows."*

SO oppressive is a scheme of prior restraint that it is

" not an exaggeration to say that it smacks of totalitarian rather

4

* T.I. Emerson, The System of Freedom of Expression (1970), p. 506..

“he Court would Théen 1ssde &

B '"_"Bf'ﬂéﬁfﬁﬁﬁlm§€Edfit?‘W6ﬁIa"bcéﬁr.




