DEPARTMEMNT OF STATE

Wazshinglan, O.C. 530

acT 15 174

Honorable Roy L. Ash

Directox

Office of Managemsnt and Budget
Washington, D.C. 20503

Dear Mr. Ash:

Mr. Remmel's enrolled bill request of October 2, 1374,
asked for the views of the Department of State on

H.E. 12471, to amend the Froedom of Information Aet,
Title 5 United States Code, section 552.

FPor the reasons specified in the enclosed memorandum
of Octcber 9, 1974, from the Acting Legal Adviser,
and the enclosed memorandum of October 3, 1974, from
Assistant Attorney General Sealia, the Department of
State recommends veto of H.R. 12471 and supports the
veto massage proposed hy Mr. Scalia modified as
suggested in the memorandum from the Acting Legal
Adviser.

Co j‘all}" r :;' .I:l
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Linwood Holton
Assistant Secretary
for Congressional Relations

Enclasuros:

1. October 9 memo
2. October 3 memnd



October 9, 1974

HEMORANDUM TOR GEOFFREY SHEPARD
Assistant Director, Domestic Council

SURJECT: Vaeto of Freepdom of Information Act
Mmendmants

The Department of State wishes to confirm its
previons recommendation that the President veto H.R.
12471, a bill to amend the Freedom of Information Act.

The reason for this recommendation is stated on

the first page of the proposed veto massage transmitied
to you on Cctaber 3 by Assistant Attorney General Scalia.
The Department of State could support legislation
authorizing judicial review of security clascsifications

established by tha Bxecutive Branch to determine whether
the Executive Branch has acted “rhltrarily ar whothcer
its determination laocks reasonable basis. However, in
our view it would be unsound and of doubtful constitu-
tionality to authorize the courts to determine wnether
the disclosure of fereign relations information would
adversely affect the national security. Classification
should remain the responsibility of the Executive Branch.

We agree that the positive tone of the draft wvato
message is the correct approach and believe that the
message could be strengthened further if it identified
more specifically the purposes of the amendments supported
-hy the Administration. It might be helpfewl, for example,
to emphasize that the Administration is prepared to
support judicial review of classified material in camera
A8 nocessary to insure that the classification system
is not used to conceal illegal or other improper actions
not involving natienal seeurity. While we would wish to
 retain and improve the legislative histeory indicating
that ¢courts may rely on affidavits and need not examine
classified documents wnless eclearly necessary, we do not
believe this point necds to be addressed in the veto
message.
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We also believe that it would serve the public
interast and dermonstrate the Administration's commitment
to the purpeoses of the Freedom of Information Act if
the President werz to balance a wveto of these anendments
with an announcenent of affirmative steps to strengthen
Executive Granch azction in this area. Such possible

steps could include:

{i) Designation of a respected person

of naticnal stature as permanent chairman of
the Interagency Classification Review Commitice
with a mandzte and resources to strengthen that

agency's ability %o carry out its reswonsi-

bilities under E.0. 11652. Such proposals are

in an advanced stage of study in the ICRC;

{1ii) & commitmant to work with the

responsible committees of Congress on legis-

lation establishing a new agency within the
Exccountive Branch to supervise and renort on
tha operation of the classification system
to provids continuing assurance that the
gystem is functioning effectively and is
not abused. Assistant Attorney General
Rakestraw mada 'a proposal on thoese lines to
Congressman Moorhsad's Subcommittee on
Governnent Operations in July.

i The Department of State is prepared to work
other agencics in developing specific wording on
points for the veto message.

T

George H. Aldriech
hcting Legal Adviser
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MEMOZANDR FOR CEOFTAET SHETARD
Aszistiac Divectoar, Lowsstic Cotnel

Eat Propssed Yebs Messace to the Traedom of

Inforsation Act Msandmenta

Attached 13 & proposed weta messsse bhat vould be sppling
to the Fremdom of Infacmavion Aer smandrencs. I think i
ﬁﬁgua A Sirsuy ceBe, and one thas ghnguld bn remadlly undearziand-
able by the publlec, I hope serisus cansideratisa will ba
given to what 3 veto xmedsaze might lsor like before @ velo ia
tuizd out a3 eaflrsly impracticsblas,

Amtznin Secalia
Adaigtont attorney Coneral
Dfficn sf Legal Counuel )
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wirh prant ralusranss gnd ¥oagres, and with ey surassl vecuest fhnt
2hfa leriniztdion 38 preapbly ce—snzebad wish the changes dissuasad belswe,
T e rotsroian 2. 124TL witheon ooy asszoval.  ¥ich these chononid, g
Ineiclntion will sipnifisavrly scromgthen the Freedem of Informezicn dei
aml the asges of onsnmaga o poveTasesalt o whaish T oo sosmftde]. San
cdrhodt Shesy, 2t will woebken nesded gadfacuawds of Indiwidealk svrivacy
frmacda Iaw saforoouent, frrpadr the matisaal defamse and ooy sondwot &f
Foruimn Telartena, diminich rha abilibty of fadesal szesediel o procoas
informabion roaeasts {alrly and Ingellicenzly, and Impace subatmabial
addirdanal sspannsn upon tho CaspayeTs $hab cao faither ba contralled mee
peenrntely asiinntad.

Tops of the cheared dizspansd bealos soold alisr tha ebicstige of tils
1eydnglasion, wor weuld thoy oilninate 22y of dit2 hacie Fostorsa,  Sons o
thom will siwg umors of bl Acf Dreoriact ziphos ust garrainad Ia zha hiSl
as it mow grtands.  Thess siner bor leserean: vovinlons otll olimdaate
mertons gonstdintimal SAFEfeultlen and sroatly enhisss the pracideal wort-
ahilizy of tho legdalztioo.

Firer, a liodred chanze in peeded 43 the Jodieda? pevdos srimdalons oa
rhey wosld aoniv te slagnifisd dovemae azd foraim policy doowunin. I =3
pmpered o asesst those sopocts of these prosiziona whish are degicand to
rrabla coorie e lossect elassifisd detszents el veviow the Justificablon
Pppe thalr clossifization. T #= aobs hooover, akla o ageard ths covrds
what arooats o A peaser of Andiizl declsisn ratior thea o power eof rerdao, o
4w @ wopt semairdye snd oopler arsa whero shey hovs no partizular coomerilsas
As ths Iestalariss mowr stands, g dzblemsioation Ly the Secootary of Dafapsa
that diselorers of 5 docuyment would eoddazsy oy paticead gsouzliy wast b
awsrtarned By & Alzezisz dedis 3£, sven though iC 1o resaongbis. the jud
thinka tha tlalf=eiif's podisioa juat a2z Yeoassasdia, Amd IF the ddstrizt
mdpa’s destafon af smel ressozabloncse da baged uron 3 dstardnatics of
Fact, 1t =annot sren be undoms DY a hinher esowrt unlnew Telaurly orrocesos.”
el % wroviulsn met only vislatea conatitaticnal nevms. AF offendz eomszm
pmmse.  IE mivos lezmd wedishe o an exeeailva determdnstlen Imealviny tha
wregearisa of pur mast wikal nationzl defznae Inseresds than L3 gecnmizd.
Ansarminations fweelrinz reutine reculatanry taftiars. T azesasa, thorafsTa,
Pher mipes fab wiral shases that vhero slassifisd decsmemis ore toagectsd Sha
coprrs =ay serlew tha slassifisatien bot muaz upheld It 4F fhera s semese
able basia to -moeark iz, ) - T
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T trowisdema deeniddne Sha Tih azeotdon af *hs arlk, sovezisg
inveatizntesy Slua, el aerlmaly fenprrdizn fodividesl srivacy oad
tha sbilits of 2ka 72T ol *riar 1w enforsesont urencise so comhat =rima,
Tedividual podveey lomands thar the Fromel-tand, unevaluacad asohrstaaa
shont dmidvidunlz gemisined 19 investlimarive T1lon oof e Telossed wirkant
sarainl cwnlusedisy of shadr Lrpackl and effackivn law anforecsont Tomuizag
eoiidmen mn tha tizrs of thosa was sre anlad to provide Safasiniden phane
posibla violasdons of Yo that thais ldmueify 212l be nvasgwred drrtalarg,
The poomend A3 ol couoca theos proteetisng sxly In theory—pot in
TEacbicn.  Coafldenrdnlisy oon gimply tob ba =gintatned 37 e il iong &7
g oL TR ool sabae TuenstIzabasy low snforcosmnr o4 o PoanTn auhdsse
o semimlcoory Sizcloouvn ok =ha bahess 8% ANy NIrEon, @menng pg the {LEtraTt.
2ok BRY ba abla oo svoto to g rourt—ranavataly for each marsamasi of aach
donrmimte—thal Jianlamve “ould™ eauaa 4 tyoe of harw soontfisd 15 the
menctumt. Ouw lmwr swfovecsant nenelon doomoe —oea, and assarsdly i1l core
Bar 4bla ro shtaia, fhao Iaymn cusber of =walsod sod Tnonrledosahl perTEanel
that wuld b meeded to wmeka smeh o Una-hy-Tfna prssluoaiden w19 o B Y
W Indormacdon Tactosts thas semetdimes {owalwog Sunivads o ShomaereTa pf
docmmansz.  In apder to meeb San Caterzras? lanirdests conanrnm wis rhe
exnintdng dwvasginatory 4104 mreemstdon, I proposs, fastead of tha imtmaaliogig”
Pervindons esnzadncd I tha orenaone BiI11, rhe Spllewdag mow aaxfpamyrdos
(1) orobidivien acainse slomtns jn Iematinatory f4lsa recordr wadeh =eo nok
arsntiastery records: (2) mleosp Bpuaitiantion thap sha exlagdne mooomkiag
dema ook mpely o merinvemacizarery Meoorde $had sty Found d4n Lovagtiyatery
Rilen, avd {3) mubatizetion AF "ha Foaka wrovastial dn tRa gresenr HEI1 fae
Sha Ioveatdoviory f1las esnencies wimn Lha Josumears soecred by oha CafEaT
are lese thun 30 osang in lesyzeh, mnle=ma zha assiney sreeiiically Flqda
{mubjent ¥o dwilcinl sosdow) =has dpalidakion af cheas kostz is nor Sequitla
T not Fa Ipriberanca of $ho swrposcs of the Aol

Tho adumindatranivs $ime 14o]s TEETAnAGn 4% the B3I ave simad ar A
deeirabls gonl, bof ore too rizdd, conbidnring rha arege sardery o e
Patwsn, sizd, and 4117%enllv of Troadom af Todowrasdon roquastn. - In rhafs
rresent frpw, they will In=d s mmacaranry denlals dn fomn cages mmd g
ciznless aranba 24n othsrs, smeriliifodfns Isdisddual FEAFALY, Eocmaredsi =
soniidentiality, znd the prews corfovmepon af mevornten® Simatdena,  Thow
ke na allesmece fov conmaliding adthas 2ndfudfanin o busisaza Tiome when
Tmenrde abmit them are ssunhr: mor de Thaw ExEn iats zeomgnk the mitwncden
of an agaacy 1ike the Tmadcrasdon s Jaturalizatden Seceien. whieh =rasdvan
alzant 1990, 053 smrasca g Forr Top Inforouiion sentadasd 23 owes 12,009,000
£iles ZemE 4t A7 oearisme., T arma Ehsf tha 2isa Lindn opadladtosg he rhrnaad
T a3 gemerally o rallaet fha Teesrmwerdacions a2 the Aindmwigrrasivs Coqlnrsapa
of ke Pritod Szaton. le safeenardn amaiaumt aunaney ahess af 1ie, st fona,
¥ would agrea 2o Ilairdisg oo one wmtonsien fa 10 WEERinTg Javn and Tlos niving
i Teauastar the slosk, twilsh ne 311 doan aor e TEnIaT, o aballsage in
vTE A padney’a fuetdficasion Jaor dssadns sozeagions. T wiald adps Tnmer
Inednudng of g orowision therizing meed onennraeiss sl al e aeaaditad
cerwien Ior tha neys sewin and sehers wizh o spendzl jmblin Ingersed in fmesd,



Tlually, Talirsesa to tha Sampayawy and Zo the pornons wng srn the
anhfmeEa of Frdorpl tecorda sslls Foo some chammed Ao Sha zloealy Talacad
sewwialons which weeedd prondhit soy sherse foo svnmdinatlon SL Tenwrdn
cpaqnydloms of Tha smwent of wazh dnwelived, uRils pomaal Tdow amrranednng
addpdne An spdew oo orelease Toay veasobanly sonrogsils smriisa oF a
cenoyd,  Tador rho fee srawisian, coypotiza Interasty ovadd prooizs mosslve
mggenrely tn cosmrretant Toasmls far ghafe mm o peadn A Bhd cImym =3 ' ewpreroa
anedl that sopenss wold ba greanly Indflazed by fha edilioem oEATiFigd. Ariactan
wonld ho pmisr oreot wrassure 2o weduse Rladv osdilndns oaeh by roizeaing
sneordn withent aoemeks considorarion of fhe ixpasl mrea Imdisidaels ov wpos
wovnTant Smetlona. T2 sormech Ihese prenlimg, T azowoas dhak Snan for
zavvicak ooy Cimn ssarsh omd dimidcadion bo geralitsd uweder fho waer ghizgs
searnEs wherd Ther eweoed $A3-—wlth Tizhi o oa quizk cod Indosemdeng gl
farrativn teying af Tha Cema, and to sweTtd Tevianw. L alse srogsda Dhalb the
addndme roquiresens ha ooeda A eraral Twg pat o owmivermal smls, that iz,
dmappliendla I thosa situaciouns im ehdah 32 Ia found by Tha SaneT £ bt
naf ressanably wreciloohic, mot din ISsrbboerascs i tbaambls af Pha AzEoE
oot esmadarean wlsh tha parure and purpeus of thoe exeuntipo o suedilone—
predn with ¢he wripht to imiicial revimr of chia detorminghlisa.

T muadn soebhsedins that the shanpes Jiociwsed above oo el alixisahe
sy BE tha basie Isaturss of shds Iomialasisn, which T codeyes. Thoy com
aemmrately ha Jescribed aa fociiiasl changea, whish saphla sha omss abloee
#draa ot 2o achioved In g Saahdon sivizh awndde abmrse pflesrg shas unadd
oo imsun.  Sb o o7 Fdvm Salied shek they woelid ton sensnsm bt wmald
atreperhem thin lazialaszlon, Sessesoe tha soecistabls offze? of the presad
3110 Ty frractiesble wil sodesdzable demesis apen adninistratnTa nmd esizea
i1l by Fo dimdndes remsact for, fod vedues Sha cavedul obmarvaman of
rha Tramfom of Tofaonarian AeT. T a: shilveitides fo cha Soergaas,
pepmthar with thda Sats usggnoe, S Aimdmaperotdes HA13 whizh Is %
ey T.T. 10473, withs tha miney Bt izseriast chonges I have digeuss
I bona Fhag 311 will xecadws the wide pupport ix desaress.
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