Access to Knowledge (A2K) Workshop

Workshop sponsored by the Institute for Global and International Studies and the Elliott School of International Affairs of George Washington University

June 8, 2009

Agenda

8:30am-9:00am:

Breakfast and Welcome

9:00am-9:15am:

Introduction: Susan Sell and Henry Farrell

9:15am-10:45am:

Peter Yu, A Tale of Two Development Agendas

Amy Kapczynski, Access to Knowledge: Inventing a Politics for the Informational Age



10:45am-11:00am:

Short Break

11:00am-12:30pm:
Cynthia Ho, Competing Patent Perspectives: Towards An Enriched Understanding of the Access to Medicine Debate

Josh Sarnoff, Flexible application of injunctive relief in intellectual property enforcement (with reference to lessons from the emerging US jurisprudence)
12:30pm-1:15pm:

Lunch

1:15pm- 3:15pm:

Robert Thomas, Herding Patent Cats: Coordinating 




Divergent Stakeholder Interests to Reform Patent Law
Sean Flynn, The United States Trade Representative and the Section 301 Process




Margaret Chon, Global Intellectual Property Governance 




(Under Construction)
3:15pm-3:45pm:

Next Steps: Susan Sell and Henry Farrell

Speakers’ Bios: A2K Workshop

Margaret Chon is the Donald & Lynda Horowitz Professor for the Pursuit of Justice at Seattle University School of Law.  The author of over forty articles, book chapters and essays, including recent pieces on global intellectual property and development, she approaches intellectual property law from a human development perspective. Professor Chon is a graduate of Cornell University College of Arts and Science, University of Michigan School of Public Health and the University of Michigan Law School.  More information about her can be found at: http://www.law.seattleu.edu/x3017.xml.

Alex Dent is a sociocultural and linguistic anthropologist whose work examines language, public culture, intellectual property, and music in Latin America (Brazil) and North America.  Dr. Dent's current book manuscript analyzes the post-authoritarian popularity of rural public culture in Central-Southern Brazil, focusing in particular on Brazilian "country" music and rodeo.  His next project involves the informal musical economy in Brazil, inquiring into the way in which 52% of Brazilian music sales are made up of illegal copies of CDs.  His research contributes to the ethnography of public culture, and the elaboration of theories of performativity.
Henry Farrell is Assistant Professor of Political Science and International Affairs at George Washington University.  Dr. Farrell teaches courses on Information Technology in International Policy, The Internet and International Relations, and Game Theory.  He has also taught courses on the political economy of European integration, the politics of the Internet, and the comparative political economy of Europe at the University of Toronto and Georgetown University.  Dr. Farrell’s past and current research has focused on trust and cooperation, e-commerce, the European Union, and institutional theory.  

Sean Flynn is the Associate Director of the Program on Information Justice and Intellectual Property at the Washington College of Law at American University.  Professor Flynn teaches courses on the intersection of intellectual property and human rights. His primary research focus is on legal frameworks governing access to essential goods and services, including constitutional and human rights law, intellectual property law, utility regulation, antitrust and consumer protection law.
Cynthia M. Ho is the Director of the Intellectual Property Program at Loyola University of Chicago. She teaches courses in Intellectual Property, Patent Law, Comparative Patent Law, Policy and Health Care, as well as Civil Procedure. Professor Ho has been teaching at Loyola since 1997 and recently taught at Emory School of Law during Spring 2005.

Amy Kapczynski is Assistant Professor at Berkeley Law School.  She teaches courses in Property, World Trade Law, International Intellectual Property Law, and Globalization and the Regulation of Knowledge.  Professor Kapczynski has published articles on antidiscrimination law, constitutional history, and intellectual property issues. Her current research interests occupy the intersections between international law, intellectual property, and global health.
Joshua D. Sarnoff is a Professor at the Washington College of Law, American University, where he teaches patent law and supervises students in the Glushko-Samuelson Intellectual Property Law Clinic.  He is a registered patent attorney, a member of the Board of Directors of the Federal Circuit Bar Association, and a member of the advisory boards of various non-profit organizations.  He has written numerous articles and book chapters on patent law and its enforcement and has been involved in a wide range of intellectual property legal and policy disputes.  He has submitted testimony to the United States and Australian Congresses on patent law reform bills and inquiries, has filed numerous amicus briefs in the United States Supreme Court and in the Court of Appeals for the Federal Circuit on important patent law issues, has been a pro bono mediator for the Federal Circuit, and has been a consultant to the United Nations Conference on Trade and Development on intellectual property, trade, and environmental issues.  Mr. Sarnoff was formerly in the private practice of intellectual property, environmental, and food and drug law in Washington, DC, and previously taught at the University of Arizona College of Law.
Susan K. Sell is Director of the Institute for Global and International Studies and Professor of Political Science and International Affairs at the George Washington University.  She also serves on the board on Intellectual Property Watch (http://www.ip-watch.org), a Geneva-based intellectual property reporting service. She has published numerous books and articles on the politics of intellectual property, including Private power, Public law: the globalization of intellectual property rights, and with Christopher May, Intellectual property rights: a critical history.
Robert E. Thomas is Associate Professor of Business Law and Technology, and Huber Hurst Fellow in the Warrington College of Business Department of Management at the University of Florida and Invited Professor at the Institut D’Administration Des Entreprises D’Aix-en-Provence, France. He is an expert in the areas of, intellectual property, technology law and negotiation and has published multiple articles in these areas. He teaches intellectual property, e-commerce law, technology law, business law and negotiation courses in the Warrington College graduate programs. 

Peter K. Yu holds the Kern Family Chair in Intellectual Property Law and is the founding director of the Intellectual Property Law Center at Drake University Law School.  He is also a Wenlan Scholar Chair Professor at Zhongnan University of Economics and Law in Wuhan, China.  In summer, he serves as Visiting Professor of Law at the University of Hong Kong Faculty of Law.  Before joining Drake University, he founded the nationally-renowned Intellectual Property & Communications Law Program at Michigan State University, at which he held faculty appointments in law, communication arts and sciences, and Asian studies.

Paper Abstracts: A2K Workshop

Margaret Chon, Global Intellectual Property Governance (Under Construction)

This paper builds upon recent scholarly accounts of emerging global governance mechanisms such as multi-stakeholder governance, nodal governance, governance by information, as well as global legal pluralism.  These scholarly narratives and theoretical models are more attentive to decentralized power relations than the typical international intellectual property scholarship, which focuses on top-down and formalistic “hard law” mechanisms. What are the critical aspects of these newer accounts of global intellectual property? What kinds of norms are likely to be articulated more persuasively and powerfully in these decentralized governance models, and by whom?  And will outcomes be more effectively expressed by the global development yardstick that “policies be specifically tailored to benefit the least advantaged?”
  (If time permits, I will focus on a case study of public interest exceptions and limitations in copyright for education purposes.)

Cynthia M. Ho, Competing Patent Perspectives: Towards An Enriched Understanding of the Access to Medicine Debate

My goal is to take a fresh approach to analyzing current conflicts concerning the appropriate balance of patents and public health in both domestic and global arenas.   I propose that a major impediment to access to medicine is the existence of competing and thus far un-reconciled perspectives concerning patents.  At one extreme, patents are seen as a privilege granted by a state, inherently subject to exceptions, including access to medicine.  On the other hand, patents are seen as an uber-property right that should have limited, if any, exceptions.  I posit that these competing perspectives are important lenses through which parties understand current laws, as well as proposals to modify laws.  To illustrate this thesis, I focus on controversy surrounding the interpretation of the Doha Public Health Declaration and the subsequent proposal to amend TRIPS.  My theory helps to explain why despite unanimity on the need to modify TRIPS to enable the poorest countries access to cheaper drugs, the proposed amendment to solve this problem has resulted in controversy, rather than consensus. In addition, my theory may have useful insights for future proposed solutions to address either domestic or global issues concerning the balance between patents and public health.  

Amy Kapczynski, Access to Knowledge: Inventing a Politics for the Informational Age
The article will provide an introduction to an edited volume about the access to knowledge movement (Zone Press, forthcoming 2010).  It situates the rise of A2K in the context of the increasing informationalism of our world, and sets forth and interrogates several concepts that are being developed as the cornerstones of the new politics of A2K - concepts like "access," the "commons," and "knowledge."  

Joshua D. Sarnoff, Flexible application of injunctive relief in intellectual property enforcement (with reference to lessons from the emerging US jurisprudence) 

This Chapter in a forthcoming book on intellectual property law enforcement issues examines the developing law in the United States applicable to judicial decisions to grant or to deny various forms of equitable injunctive relief and lessons that can be learned therefrom.  It proceeds first by addressing recent trends in American intellectual property jurisprudence, describing lower court trends (particularly over the last two decades) to restrict judicial discretion cases to deny prospective injunctive relief that orders infringers to cease their infringing activities.  It then analyzes a recent US Supreme Court decision, eBay, Inc. v. MercExchange, L.L.C., which has restored greater flexibility and discretion to trial court judges in this regard.  It then places such flexibility in an international context, explaining why the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) does not meaningfully limit domestic legislative and judicial decisions to grant or to deny prospective injunctive relief.  Finally, it reviews some of the developing American jurisprudence since the eBay decision, to identify important considerations for legislators and judges in other countries.  These considerations include: the amount of compensation considered to be fair and adequate for different types of intellectual property rights holders; the costs of judicial supervision of injunctive remedies, and concerns that such remedies may excessively empower rights holders; the potential for injunctive remedies to deter legitimate challenges to the validity of asserted rights; and the public interests that warrant authorizing prospective infringement.

Robert E. Thomas, Herding Patent Cats: Coordinating Divergent Stakeholder Interests to Reform Patent Law

Efforts to reform patent law have been robust, yet ineffective. The failure to produce significant patent reform legislation has been particularly notable especially in light of dramatic changes in copyright legislation that passed during the 1990s. Although the objective of copyright and patent law is to encourage creation, the roles copyrights and patents play in business differ significantly. Commercialization of copyright protected works occurs primarily in downstream consumption markets, whereas commercialization of patents occurs in both downstream consumption markets and upstream production input markets. The heterogeneity of commercial interests in copyright markets greatly facilitated legislative elevation of copyright holder rights. Whereas, interests of holders of downstream patents (biotechnology and pharmaceutical companies) are analogous to those of copyright holders, it is, instead, the adverse impact of upstream patent rights on companies that produce complex, high technology products that drives the current movement for patent reform. Instead of addressing the low cost of downstream infringement as in the case of copyrights, patent reform seeks to address market failure due to the low cost of acquiring valuable patent rights in commercially valuable upstream markets.

This paper analyzes the efforts to produce patent reform legislation that is acceptable to diverse patent stakeholders with divergent interests. Recent court decisions have resolved several difficult issues that helped defeat earlier reform efforts. Yet, there remain contentious issues for which major, influential stakeholders have opposing interests. This analysis assesses the probability of resolving these differences, describes the form legislation will take if enacted and evaluates to what extent patent reform can approximate the level of change copyright legislation effectuated during the 1990s.

Peter K. Yu, A Tale of Two Development Agendas 


In October 2004, Argentina and Brazil introduced a proposal to establish the WIPO Development Agenda. Although scholars have focused primarily on this agenda, as well as the WTO Doha Development Agenda, development agendas have also been established at other international fora, such as those governing public health, human rights, biological diversity, food and agriculture, and information and communications. Interestingly, these development agendas bear strong resemblances to another set of development agendas less developed countries advanced in the 1960s and 1970s. Bringing together these two sets of development agendas, this article examines whether the present agenda can avoid the path of its ill-fated predecessor. 

Delivered as the opening lecture of the Dean's Lecture Series, this article begins by tracing the development of the Old Development Agenda. It discusses the drafting of the Stockholm Protocol, the formation of WIPO as a U.N. specialized agency, the establishment of the draft International Code of Conduct on the Transfer of Technology, and the revision of the Paris Convention. The article then examines the different new development agendas recently established at the WTO, WIPO, and other international fora. 

The article concludes with six brief observations concerning the similarities and differences between the Old and New Development Agendas -- with a focus on the various players, fora, and issues involved in the two agendas, the changing political environment surrounding the development of the New Development Agenda, the growing public awareness of intellectual property issues in the past decade, and the emergence of new ideas, concepts, and rhetorical frames that have been used to boost the New Agenda. 

This article suggests that significant differences exist between the Old and New Development Agendas and that these differences may provide hope for greater economic, social, cultural, and technological development in the less developed world. It nevertheless cautions that, if this hope is to be realized, less developed countries and their supporters need to take the New Development Agenda seriously and mobilize before they lose their momentum. 

� Frank J. Garcia, Justice, The Bretton Woods Institutions and the Problem of Inequality, in Transcending the Ostensible: Developing Countries in the WTO Legal System, (Chantal Thomas, Joel P. Trachtman eds. 2008) 49.





