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UP FRONT

The First Hurdle for Health-Care Reform

If PresidentBill Clintonand Congressare seriousabout reinventing
the nation’s health-care system, they first need to address the problem
thatthreatensany fundamental reform: notthe burgeoning deficitor the
lackluster economic recovery, but campaign finance reform to free the
President, his Democratic National Committee, and the Congressional
535fromthegrip of political action committees (PACs) and other special
interest groups. In May, Mr. Clinton unveiled proposals to overhaul
campaign financing that represent an important step in the right
direction.

The political trafficjam in Washington is not due to the fact that for
most of the past 12 years the Congress has been Democratic and the
White House Republican. Norisitduetolack of term limits or the failure
of Democrats to amass a veto-proof Senate majority. The gridlock in
governmentistributetothe flood of private money and PAC contributors
who have acquired veto power in key committees of the Congressover
any proposal that threatens to harm their narrow interests.

Therepresentativesand senators who took office this pastJanuary
constitute the first national government that PACs and other private
contributors paid more than a billion dollars to put in place. Without
publicfinancing for their nextcampaigns, these elected officialsare not
likely to slap the wrists of the hands that delivered the billion bucks,
much less get into a bare-knuckled fight with their PACs.

Private contributions for House elections soared to a record $407
millionin 1992. PAC and other contributionsto elect the Senate class of
1992 totaled $271 million, up from $180 million spenton the class 0f 1990
and $201 million paid to produce the third of the Senate elected in 1988.
These sumsdonoteveninclude the millionsin “soft money” which they
slipped to party committees as back-door support for Congressional
candidates. All together, private money—almost one-third of it from
PACs—paid handsomely for lots of access to the best government it
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couldbuy.

The presidential candidates in 1992 also depended heavily on the
largessof private donors. Inaddition to $175 million of public fundsthey
received, the candidates spent about $100 million in private contribu-
tions, notincluding their cut of the “soft-money” pie or the $60 million
that H. Ross Perot spent from his own pocket.

President Clinton’s belly needs to be warmed by the fire of Candi-
date Clinton’s outrage and promise to change the power of money in
Washington. So long as private money and PACs clog the corridors of
power inthe nation’s capital, we can expect President Clinton to temper
his proposalstotake into account the concerns ofbig money contributors
and to tailor his recommendations to those a beholden Congress will
find politically acceptable.

Campaign finance reform is the first hurdle for any health-care
legislation that contains costs as it expands access. Lyndon Johnson is
theonly presidentwho hasbeenabletodrive through Congressamajor
health-reform law, Medicare and Medicaid, to provide care for the
elderlyandthe poor. The lesson of that legislative street-fight should not
be lost on the new president. Though Johnson dealt from Herculean
political strength, he still had to pay tribute to the private interest pipers
to enact his program.

On assuming the presidency in November 1963, Johnson cited
Medicareasatop priority in hisfirst message to Congress. “Weare going
to fight for medical care for the aged as long as we have breath in our
bodies,” he said—and he meantit. Yeteven he, the shrewdest legislator
to occupy the Oval Office, could not get either the Senate Finance or
House Ways and Means Committee to report out his bill.

Inlate 1964, Johnson mustered the votes on the Senate floor to attach
Medicare to a Social Security benefits increase that had passed the
House. But in the House-Senate conference, Johnson could not get the
House to accept the Senate bill. As a result, shortly before the 1964
congressional and presidential elections, he killed the Social Security
increase. Without pent-up pressure from the elderly for the increasein
the next Congress, L.B.J. feared that he would not be able to pass
Medicare.

A few weeks later, Johnson won the presidency by the greatest
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landslide in American history—61 to 39 percent. He carried into office
with him not only a two-to-one Democratic House, but a hefty liberal
majority. Evenwithanunprecedented electoral victory and the phenom-
enal public support he enjoyed in the early years after Kennedy’s
assassination, Johnson could not cobble together a majority for Medi-
careand Medicaid inthe House Waysand Means Committee. Todo so,
he had to abandon the authority his proposed bill gave the government
tosetreimbursementrates. He was compelled to agree to pay hospitals
on a cost-plus basis and to pay doctors fees that were “reasonable,”
“customary” andin line with those “prevailing” in their community—
something commercial insurers had refused to do because it gave
physicians power to raise their own fees.

Johnson realized what would happen. He almost immediately
started to press for health-care cost containment. In March 1968, in a
special message to Congress on health in America, Johnson asked for
authority to “employ new methods of paymentas they prove effective in
providing high quality medical care more efficiently and at lower cost.”
He cited these “major deficiencies” in America’s health-care system: the
tilt of insurance plans that “encourage doctors and patients to choose
hospitalization,” the fee-for-service system with “no strong incentives
toencourage [doctors]toavoid providing care thatisunnecessary,” and
the fact that “hospitals charge on a cost basis, which places no penalty
on inefficient operations.”

Unless Congressacted, Johnson predicted health-care costswould
hit $100 billion by 1975 and the cost of medical care for an American
family would double in seven years. Pressured by lobbyists for physi-
cians, hospital associations, and insurers, Congress failed to act. By
1975, America’s health-care bill hit $133 billion, and the American
family’s bill doubled in less than six years.

President Jimmy Carter tried again to stanch the flood of health
spending. He proposed a bill to contain hospital costs by putting an
overall cap on what hospitals charge in order to hold the growth in
hospital bills to one-and-a-half times the rate of increase in the overall
costofliving. (Atthetime, such billswererising at two-and-a-halftimes
the Consumer Price Index.) Ayear and a half later, the bill was defeated
onthe Housefloor, largely due to opposition from well-organized, for-
profit hospitals.
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President Bill Clinton, a shrewd and tenacious politician, has the
best shot to reshape the health-care system of any president since
Johnson—and every one of them has tried. But compare Clinton’s
situation to that of Lyndon Johnson. Clinton won by a mere 43 percent
of the vote—Iless than the 46 percent Michael Dukakis accumulated in
losing to George Bush four years ago.

Clinton faces more sophisticated lobbyists with deeper pockets. He
must deal with a health industry of well-heeled insurers, doctors,
hospitals, pharmaceutical companies, medical equipment manufactur-
ers, unions, health maintenance organizations and nursing homes,
each seeking to protect its take out of a business that will be running at
a one-trillion-dollar-a-year clip by the end of 1993. According to the
Citizens Fund, health PACs doled out $24 million in strategically-
targeted contributions for the 1992 election cycle, aboutevenly divided
between Republicans and Democrats. To top it off, the President faces
amorecomplex health-care system, anaging population,and atechnol-
ogy revolution that all require an intricate legislative fix.

Clintondoes havethe benefitoftremendous demand for reform from
avariety of interests, millions of citizens, and businesses which can no
longer afford health care. Butwithoutcampaign finance reform, private
dollars will blunt that demand, and sensible health-care proposals to
give usall quality care at reasonable cost will once again land in the bin
of legislative leftovers.

Joseph A. Califano, Jr.

Phony Debates

Phony debatesare back again. Both proponentsand opponents
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ofgranting $1.6 billion in foreign aid to Russiaare marshaling patently
untenable arguments. Those who favor the aid maintain thatitwill save
democracy and capitalism in the former USSR; that otherwise we will
lapse back into a Cold War, an arms race, and huge American military
expenditurestodefend ourselves fromasuddenly threatening Russia,
one dominated by resurgent Communists or right-wing extremists. At
the very least, this camp argues, the $1.6 billion will “stabilize” Yeltsin
and allow him time to turn his country around.

Yetthefactisthatthe fundsatissue are to be drawn from those
previously set aside for aid to Russia and hence entail no net increase
in foreign aid. (No wonder the Russian press skipped right over this
controversy;thearguments, after all, were geared to sway the American
public). The $1.6 billion under discussion can help Russia as much as
you could reduce the deficit by volunteering to pay taxes that are due
anyhow.

Most important, the amount of money at stake—even if in-
creased atalater date and amplified by what other countries will pitch
in—is paltry. To gain a sense of how little $1.6 billion is, note that the
Germansare spending about$100 billionayear for at least ten yearson
developinganarea, the former East Germany, thatis much smaller than
Russia, and in much better shape. Inaddition, the Germansare supple-
mentingthisfinancial effortby drawing onalarge number of Westerners
for both economic management and democratic government. Hence,
even if we granted Russia $160 billion ayear, there is no guarantee that
this sum would suffice; $1.6 billion is like trying to bail out the Titanic
with a dixie™ cup.

Opponents to monetary aid to Russia argue that we need the
money for our own economy. But the domestic debate is hardly more
genuinethantheforeign one. Democrats and Republicans have duked
itoutovera$16-billionstimulus package. Clintonadvisorsargued that
thisamountisrequiredtoensureafirmeconomicrecovery—aboveall,
lots of jobs. Opponents have maintained that the sums will only add to
the deficit, and be wasted as the economy is, it is recovering quite well
anyhow, thank you.

Once again, these politicians have engaged the American
public in a game with high stakes but play money. The fact is that $16
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billion would have no lasting effect on either our multi-trillion dollar
economy or our gargantuan deficit one way or the other. It may have
created quite afewtemporary summer jobs, but real jobs that outlast the
sunshinearevery costly todevelop. Moreover,evenasmall cutininterest
rateswould boostthe economy and reduce governmentspending more
thanthese governmentexpenditures.

Why these debates? They take us back to the shadow boxing of
symbolic politics. Theaid toRussiais probably engineered to ensure that
nobody can charge the Democrats with having “lost” Russia, the way
they were charged with having “lost” China. (Or the charges and
countercharges may be aimed at some other such narrow purpose one
can only guess at, given the unrealistic arguments being advanced).
Similarly, the stimulus package was largely asymbolic gesture to satisfy
liberals who want the pain of belt-tightening that deficit reduction
entailstobeassociated with some palliative (or some other such hidden
agenda).

Oneofthevirtuesofthelastelection isthatwe started to outgrow
the fairy tale of voodoo economics, and that nursery rhyme about our
need to build ever-more nuclear weapons to defend ourselves from a
country thatcan hardly makeitstrainsrunontime. The publicemerged
from its hibernation sensing correctly that change was afoot—that the
frank talk about the dangers of the deficitand of agridlocked Congress
captured by lobbyists was allowing us to participate in an authentic
debate overwhat must be done. President Clinton should resist those of
hisadvisorswhoare urging himto resortto phony politics. Onoccasion,
they may winhimanapproval pointfor aday, butinthe longer runthey
erode our trust in government and undermine our willingness to
supportit.

Amitai Etzioni

The Language Stretchers

PHONY
DEBATES

9



Derek Humphry knows that words matter. A leading figure in the
euthanasia movement, Humphry says his side lost at the polls in
Washington state largely because it first lost the battle over language.
The pro-euthanasiacampaignerstalked broadly about “aid-in-dying.”
But the media and public, Humphry says, “used the real words with
relish”—suicide and euthanasia—and Initiative 119 went down.

In passing, Humphry pointed out the vagueness of “aid-in-dying.”
Itcanmean, hesays, “anything fromaphysician’slethal injection all the
way to holding hands with a dying patient and saying, "I love you.””
Anyone who stretches a phrase far enough to cover both killing and
moral support is a serious player in language games.

“Stretching” is, in fact, a big trend in the fast-growing field of
language manipulation. Specific terms give way to ever broader and
gassier ones. “Blind” or “legally blind” was replaced by “visually
impaired,” whichincludeseveryonewhowearsglasses. “Child abuse”
now seems to cover almostanything a parentor parental figure can do
wrong. “Substance abusers” (formerly addicts and drunks) now in-
cludes any person who overuses or misuses anything at all. William
Lutz, editor of the Quarterly Review of Doublespeak, says, “The whole
world iscomposed of substance. If you start eating tree bark, does that
mean you’re a substance abuser?...This doesn’t promote clarity of
discussion.”

More often word-stretching occurs for frankly polemical reasons.
“Family” has been stretched to make non-families eligible for various
family benefits. The no-marriage, no-child, no-kinship “family” iswell
entrenched. Now the word is seriously used to refer to group renters,
childless couples, and even single people living alone.

ANew Jersey courtruledthatgroup renters, male college students
onrenewable four-month leases, fit the definition of family. To circum-
ventzoning restrictions, two groups of recovering alcoholicsin Cherry
Hill, New Jersey, insisted they were families, too. A spokesman said,
“Residents consider themselves a family and no other family in the
country has to announce itself or explain itself.” As in Through the
Looking Glass, the word means what the speaker wants it to mean.

If groups of collegians and alcoholics constitute families, itis hard
to see why an army barracks or a touring basketball team couldn’t be
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considered “non-traditional families” as well. The state of California
has seemingly endorsed the view that afamily is what anybody thinks
itis. Fora$10filing fee, the state issues gold-seal certificates toall comers
declaring thatthey are afamily, even if they live alone or the rest of the
family ismade up of goldfish. Theideaistosetthe stage for individuals
to reap family benefits offered under 1,600 different state laws.

Another popular form of stretching is to associate some low-level
complaintwithahigher-level oneinvolving violence, thus presumably
startling everyone into paying attention. A Washington Post columnist
complained recently about “intellectual genocide” in DC publicschools,
meaning that students aren’t taught well and aren’t learning basic
skills. A Manhattan man, dying of AIDS, said his death should be seen
as “aformof political assassination” (he means President Bush should
have spent more on AIDS).

Act-Up, the radical group of AIDS activists, insists that there is no
moral difference between negligentcomplicity inthe AIDScrisisand the
actof murder. Since its view of negligence isabroad one, its constantly
shifting listof “murderers” hasincluded Ronald Reagan, George Bush,
former New York City Mayor Ed Koch,and Arthur Sulzberger, Jr. of the
New York Times.

At Harvard Law School, a year after the stabbing murder of a law
professor, atasteless student parody of herwork waswidely denounced
as“asecond murder.” Thatlanguage made itintoascreaming headline
ina national women’s magazine: “A Harvard Killing—Mary Joe Frug
Was Murdered Twice.”

“Censorship” has undergone verbal inflation, too. In normal En-
glish, it means control of utterance by government. But in the past two
or three years, it has been used to include artists who apply for NEA
grants and don’t get them (“economic censorship”) as well as various
boycotts and decisions by a few cable systems not to carry MTV.

These stretching exercises are often more than publicity-grabbing
hyperbole. Sometimesthey are conscious attemptsto ratchetupaminor
offense intoamajorone. Ogling awoman, once considered harmlessor
merely rude, is considered sexual harassment now, and is often men-
tioned in the same breath as rape. Notice how the University of
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Minnesota’s definition of sexual harassment blurs all lines between a
glance, lack of sensitivity, serious harassment, and rape: “Sexual ha-
rassmentcanbeasblatantasrape orassubtleasalook. Harassment...often
consists of callous insensitivity to the experience of women.”

Theverbal work of folding the entire category of harassmentinto the
category of rape goes on all the time. “Sexual harassment is a subtle
rape,” a psychologist named John Gottman told the New York Times.
“Sexual harassmentisasubset of rape with overtones of blackmail and
extortion,” columnist Carole Agustold her readersin New York Newsday.

Theterm“domesticviolence,” for instance, once referred to physical
assaults in the home. Now it includes psychological abuse. Lenore
Walker, aspecialistinthe field, defines wife-battering to include bully-
ing and manipulation (“making women do things they otherwise
wouldn’t...by eroding their self-esteem.”) This mimics what happened
whensome definitions of date rape were expanded to include what used
to be known as seduction. For instance, Andrea Parrot, a rape expertat
Cornell, says that “psychological coercion” is rape, which seems to
include all the begging and wheedling that young men do for sex. The
feminist writer Robin Morgan says that any sex not initiated and
controlled by female desire is rape. This would presumably include a
tired wife accommodating her husband’s desires.

Asimilarblurring occursinthe hate-crimefield. Oftenit’snotvery
clear whether we are talking about violence or non-violence, crimes or
non-criminal bias incidents, serious social offenses or minor and am-
biguousrun-ins. The National Institute Against Prejudice and Violence
in Baltimore keeps feeding the media statistics on campus
“ethnoviolence,” but it defines violence to include slurs, graffiti, and
perceptionsof slights. Even self-defined psychological injury countsas
ethnoviolence.

Here are two ethnoviolent incidents listed in a brochure at MIT: 1.
“Inone of my courses in freshman year, the professor would rarely call
onany black studentand the few times he did he asked embarrassingly
easy questions,” and 2. “At times professors would ask me to drop a
course when | didn’t think it was appropriate....I was outraged.”

Theeffectof thistacticistoincrease alarmabout what’s happening
oncampus, andtoraise doubts about the aimsand methods of statistic-
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keepers. “Hate crimes” in many instancesinclude insultsand other acts
thataren’tcrimes, justasseductionisn’t rape and asking easy questions
in class isn’t racial violence.

The constant use of violent language for nonviolent incidents
reflects the current preoccupation with violence, and it reflects too the
currenttensionsamong racesand between the sexes. But it probably also
helps magnify those tensions by linking minor incidents to major
assaults and putting everyone on full-time alert for offense. We pay a
price for these polemical word games.

John Leo

Update on The Comunitarian Network
For information on:

t he new position paper on val ues and heal th
care

a Teach-in on the future of the famly on
Novenber 3, 1993

and how to join The Network

call (202) 994-79970or (202) 994-7907; or wite
The Conmunitarian Network, 2020 Pennsylvania
Ave., NW Suite 282, Washi ngton, DC 20006.
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CIVICS

American Conceptions of Citizenship
and National Service

ROGERS M. SMITH

Advocatesand criticsalike have alwaysinvoked ideals of American
citizenship to defend or oppose national service programs, including
military service. Buttoo often both sidesrefer only toanarrow, sanitized
subset of the conceptions of citizenship that have actually shaped
institutions through most of U.S. history. Up until the 1960s, the nation
constructed both voluntary and obligatory service programs in ways
that reinforced unjust, ascriptive racial, ethnic, religious and gender
hierarchies as central constituents of American citizenship. Failing to
understand these facts about past national service programs, we may
not grasp the challenges and the opportunities new kinds of national
service programs offer to America’s future.

THE CONVENTIONAL DEBATE

Most discussions of national service rely on a familiar, age-old
narrative about American citizenship. The American creed holds, we
are told, that to be an American citizen, one does not have to be of any
particular race, gender, religion, ethnicity or original nationality, cul-
ture, or language. A person only hastosupportthe Constitutionand be
law-abiding. Economic concerns may justify aceiling onimmigration,
and aliens must give some minimal evidence that they will work hard
and be self-supporting; but Americans believe itwrong to deny citizen-
ship on the basis of ascriptive traits. Unlike most other nationalities,
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American citizenship rests on consent to the political principles valo-
rizing personal liberties and democratic self-governance that are en-
shrined in America’s laws. The responsibility citizenship confers is to
respectand safeguard those principles. To do so, some citizens may be
called to military service. But most will be required only to gain the
training needed to participate in democratic processes and in the
commercial marketeconomy thateconomic liberties generate; thenthey
will have to pay taxes, do occasional jury duty, obey the laws, and little
more.

Thisstandard accountincludestwo overlapping, oftenjointly held,
yet distinguishable conceptions of citizenship. The more dominant
“liberal” or “thin democratic” notion of citizenship presents the Ameri-
can citizen as essentially a bearer of individual rights, of economic,
spiritual, intellectual, procedural, and—only secondarily—political
liberties. She or he is likely to be most absorbed in pursuing happiness
in forms of “private” life—work, church, family—and will act in na-
tional affairs, evenvoting, only sporadically. Those brief interventions
are likely to be aimed at protecting personal interests and making sure
the government does not trample rights.

In contrast, a “strong democratic,” “participatory democratic,” or
“civic republican” reading of American citizenship emphasizes not
individual rights but participation in the forms of democratic self-
governanceand publicservice the nation provides. Inthisviewinvolve-
mentin American publiclifeisnotjustthe occasional price of preserving
individual liberties, butis our primecivic duty, partofashared commit-
mentto help shape our livesincommonand serve our common interests.
It is also a vital fulfillment of our potential for freedom and dignity.
Americansgenerally downplay thissecond, more “strong democratic”
conception of citizenship.

“Liberal” and ““strong demaocratic” conceptions of American citi-
zenship lead to different positions on national service. Liberals view
national service programs, like other policies, as means for the develop-
mentofcognitiveandeconomicskillsthatenable individualstoflourish
in planning their own lives, and in the marketplace. Liberal theorists
tend to believe public service should be voluntary and recompensed.
They have had notorious difficulty in justifying mandatory military
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service, requiringcitizenstorisk death, for which there arguably cannot
be adequate compensation. Liberals have thus often favored mercenary
armiesorganized at the national level, or mandatory service thatcan be
supplied in avariety of ways, including through cash payments. That
position is consistent with liberals’ advocacy of a government that is
efficient, open, and accountable, but intrudes as little as possible on
citizens’ day-to-day lives.

In contrast, “strong democratic” or “civic republican” theorists
stress fostering the sense of civic responsibility and the skills of demo-
cratic participationthat produce citizenswho are more concerned about
public life and are vigorously active in politics. The idiom of civic duty
comesmore naturally to these advocates, and so requirements of military
service seem less controversial. Many also have insisted that none
should be able to evade service because of wealth. But American civic
republicans also tend to favor extensive governance at local levels,
because this is more accessible to democratic participation. Thus civic
republicans have always been wary of national standing armies that
mightbe vehiclesfor domination by central governmental elites, prefer-
ring instead to make local civil militiathe basic units of national defense.

Liberal opponents of national service proposals often see them as
creators of unproductive, costly make-work jobs that burden taxpayers
anddivertyoungcitizensfromtheir preferred personal pursuits,and as
supplying the central government with potentially totalitarian instru-
ments of indoctrination and control. Supporters of national service
plans promise they will provide concrete public benefits, such as
improved schools, health and sanitation systems, law enforcement,
construction and maintenance of roads, bridges, parks, and so forth.
Many also stress the educational value of national service in promoting
recognition of our common civic identity and our obligations to each
other and the community asawhole. Many Americans probably want
the best of both worlds: programs that foster a sense of civic obligation
and willingness to serve the common good, all the while allowing
citizens to pursue their self-chosen courses as much as possible.

THE MISSING LINK

Illuminating as it may be, this account of American civic concep-
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tionsleaves muchtobe explained. Why have Americans so often denied
access to full citizenship to persons and groups who were perfectly
willing to vouchsafe loyalty to American constitutional principlesand
tosupportthemselves? Not justin exceptional periods, but for over 80
percent of the nation’s history, U.S. laws have declared most of the
world’s populationto be ineligible for full American citizenship, solely
and explicitly because of their race, original nationality, or gender.For
atleasttwo-thirds of American history, a majority of the domesticadult
population has also been ineligible for full citizenship for the same
reasons. For personsofthe wrongcolor, nationality, or gender, itdid not
matter how “liberal,” “democratic,” “republican,” or “pro-American”
their views were, nor how educated or prosperous they were.

Itis, moreover, not true that these patterns of civic exclusion, and
second-class civic statuses characterized the nation at the outset and
gradually eroded. More women (though not many) legally had the vote
in 1790 than in 1820. The civil rights of free African-Americans were
better protected in 1790 than in 1850, and were much more fully secured
in 1870than in 1920 (though they were not fully secured at any of these
times). The legal rights of Native Americans had more standing in
Americancourtsin1790thanin 1850. The U.S. had noracial restrictions
on immigration at all until 1882, and it did not adopt an explicitly
nationalistic quotasystem, designed to preserve the existing racialand
ethnic makeup of the American citizenry, until 1924. “Two steps for-
ward, one step back” is probably closer to the mark than slow butsteady
progress, but at times there have been two or three steps back.

Suchexclusion hasalsobeenafeature ofthe preeminentformofcivic
servicein U.S. history—membership inthearmedforces. Inkeepingwith
liberal precepts, Americahastriedtorely onvolunteerarmies. Inkeeping
with civic republican precepts, the nation relied on state militia much
more than a true national army through the 19th century, with state
National Guard units remaining significanteven today. Butascriptive
Americanistelements have also alwaysbeenvisible. Militiaunits were
often organized along ethnic lines. Until 1948, African-Americans
could officially serve only in segregated units, when they were allowed
toserveatall. Thatservice oftenwas of vastimportance toall Americans:
while Union armies during the Civil War only gradually allowed
African-Americans to assume combat roles, and never granted equal
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pay or permitted themto become officers, inthe end the North relied so
heavily on African-American troopsthat it might not have won without
them. Their military service then helped justify extending equal citizen-
ship to African-Americans during Reconstruction. Some Republicans
even used this military service to explain why African-American men
should receive the franchise but women should not, ignoring the fact
thatwomen had been denied any chance for asimilar military role. But
influential as it was, African-Americans’ military service did not pre-
vent the withdrawal of these basic rights after Reconstruction.

Thedenialsof opportunities for combat service towomen have been
much more complete and enduring, although admittedly women have
protested these restrictions much less. Homosexuals have been offi-
cially proscribed since World War |1, even though they actually have
servedineverywar. And until recently, top military posts were almost
exclusively held by white men of northern European descent.

Other formsof national service exhibit the same patterns. Efforts to
exclude African-Americans, Asian-Americans, Native Americans, and
women from juries have a long history and maintained considerable
success up through the 1960s. All these groups have also faced restric-
tionsinaccesstothe franchise and to electoral offices. Publiceducation,
the oldestand most universal mandatory service programin the nation,
long had a Protestant, Anglo-Saxon cultural content; and African-
Americans and women frequently had distinct, limited educational
opportunities, designed to channel them into the low-skilled labor
positions, or the domesticroles, that were considered to be their natural
destinies.

The main lessons to be drawn from the full story of American
conceptions of citizenship are two-fold. First, though liberal and civic
republican notions have indeed been central, Americans have also
defined both civic membership and the obligations and opportunities
for national service through appeal to athird family of conceptions that
I term “Ascriptive Americanism.” Thisholds thatascriptive character-
istics, such as ethnicity, race, religion, gender, language, and cultural
customsand heritage, are quite relevant for deciding who should be full
American citizens. Such citizens should possess the characteristics of
native-born WASP males or some none-too-distant approximation
thereof. National institutions, including programs of public service,
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should promote the expression of such traits in all those capable of
developing them, but traditionally, Americanism has held that many
could notreasonably be treated as having such potential. Attimesthese
lesscapable persons have included African-Americans, Native Ameri-
cans, other ethnic minorities,and women. Americanismsuggestssuch
disparate groups should be assigned special limited (though often
arduous) forms of national service appropriate to their natural capaci-
ties. Some may be denied access to central forms of civicservice, indeed
citizenship itself, altogether.

THE APPEAL OF ASCRIPTIVE AMERICANISM

Thesecond lessonisthat Americanistconceptions have shownthe
power and tenacity they have because liberal and civic republican
conceptions of American civicidentity, takenalone or in tandem, often
have notseemed sufficientto give Americansasense of meaningful civic
membership. America’s political leaders have always recognized this
fact. The acquisition and use of political power is inevitably shaped by
the sense of identity and purpose of the people. Yet political aspirants
often seek to recraft existing senses of identity, forging new versions of
“Americanism” inordertogain more adherentsto their causes. Ameri-
can leaders have repeatedly looked for ways to convince their core
constituencies and others that they are indeed part of some larger
community thatis specially endowed, divinely favored, asource of their
worth and success, and hence deserving of their loyalty. In fact, no
successful American political leader or movementhasfailed toemploy
some such Americanist narrative as a rallying cry.

But political appeals mustfall on receptive ears. Americans have so
oftenbeen receptive to Americanistarguments because takenseriously,
both liberaland civic republican commitments have been subversive of
many existing social and political hierarchies and customary ways of
life to which many Americans still remain attached. Liberal notions of
natural individual rights make a prima facie case that at least all those
capable of rational self-guidance should be treated as bearers of indi-
vidual rights. Legal systems that subordinate women, African-Ameri-
cans, Native Americans, and non-Christian religious perspectives are
therefore presumptively illegitimate. Civic republican emphases on
civicparticipation canalso have egalitarian implications; ataminimum
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they militate against the efforts of private religious, familial,and cultural
groups, as well as individual conscientious choices, to justify failures
to contribute to common civic endeavors that violate their norms.

Inaddition, therequirements liberaland civic republican ideologies
setforindividuals to gain asecure sense of personal worth are uncom-
fortably high. Liberalism demandsthat individuals show themselvesto
beindustrious, rational, and self-reliant, usually viaeconomic produc-
tivity. Especially in times of economic distress, many Americans have
found it hard to meet that standard. Civic republicanism calls for
willingnessto sacrifice for the public good and to make active contribu-
tions to public life: demands that many have found burdensome and
unrealistic. Neither doctrine offersmuch reassurance thateven the most
hard-workingindividuals will avoid ultimately being eclipsed by their
own mortality. Therefore itis notsurprising thatmany Americans have
oftenbeenattracted to accountsthat designated them as worthy because
oftheirsocial identities—as Anglo-Americans, aswhites, as Christians,
as men—regardless of their personal accomplishments or economic
status.

The central role these appealing ascriptive traditions have always
playedin American politicsisvisible inthe very invention of American
nationality itself, in the ways revolutionary leaders mobilized disparate
groupsagainstBritishimperial rule inthe 1770s. When British colonists
had overwhelmed Dutch, Swedish,and Germanimmigrantsand pushed
Frenchand Spanish populations, along with many tribes, to the margins
of the original 13 colonies, they grew increasingly restive against the
restraintsofthe British authorities. But there wasno massive groundswell
for revolution; elites favoring that cause were faced with the political
task of winning popular support for it. They could and did claim that
Britain had becomeacorrupt,despotic monarchy instead of afree mixed
republic, and that it was violating their natural rights, as standard
historiesrecount. Butrepublicanismand liberal rights theorieswere not
widely known among the more middling and lower classes of English
Americans,and thusdid not provide amorally or politically compelling
case, nor much assurance that this dangerous cause would prevail.

Hence leaders also appealed to the American colonists’ more
broadly shared senses of religious and cultural identity. Americans
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were said to be achosen people, destined to be a beacon of wholesome
Protestantfreedom, in contrastto decadent Britainand Europe, and also
to the savage American aborigines and barbaric, almost subhuman
Africans. The forces of history, nature,and divine Providence therefore
could be counted ontoensure the Revolutionaries’ success. By elaborat-
ing this sense of themselves as religiously favored, superior, and espe-
cially freedom-loving, Americans created “Ascriptive Americanism.”

Subsequently, the nation’s policies, including its systems of na-
tional service, have alwaysdisplayed blends of liberal, civic republican,
and Americanist elements, with internal tensions and inconsistencies.
It seems predictable that many Americans will continue to reinvent
inegalitarianideologies of civicidentity to cope with discontentsliberal
and civic republican values have not addressed. The liberalizing and
democratizing changes of the 1950s and 1960s have, for example,
prompted resurgent forms of Americanisminthe late 1970s and 1980s,
including political ads inflaming racial tensions and nativist calls for
immigration restriction. Thus the challenge national service programs
facetoday istofind waystorespond tothe longingsfor lessvoluntaristic,
more organic senses of civic identity which have fueled the American-
ism that has often oppressively shaped national service and civic life.

PROGRESSIVE RESPONSES

Somethinkersfrom America’s Progressive eracan serve tosuggest
responses to these challenges. In contrast to older Enlightenment no-
tions of static, natural individual rights, Progressives stressed society’s
evolutionary nature and the culturally shaped character of individuals.
Formost Americans, these themesonly reinforced the concernsfor civic
homogeneity visible in the late 19th century. Many Progressives sup-
ported Jim Crow, immigration restrictions, colonialism, “protective”
legislation forwomen that often denied them economic opportunities,
and harsh “Americanization” policies designed to stamp out immi-
grants’ cultures.

ButJane Addams, John Dewey, Randolph Bourne, Horace Kallen,
and some other Progressives developed different views. They began
reconceiving American civicidentity inwaysthat had direct, if varying,
implications for national service. Appalled at racist exclusionary poli-
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ciesand imperialism, they all argued for minimizing the importance of
American national identity. Not that they minimized social identities:
to the contrary, they all thought that it was mainly American society’s
individualism that drove Americans to doctrines preaching member-
ship in a larger community with higher aims, even if those doctrines
wereilliberal. Hence they soughta public philosophy whichwould give
greater weight to people’s aspirations to belong to intrinsically mean-
ingful social units. But those units were not to be homogeneous.

Theywereg, instead, to be more intimate, immediate, and sustaining
human communities. In their view, the U.S. is only a confederation of
smaller social groups, bound together by an ethic of mutual respectand
tolerancefor group differences,and by the desiretoachieve collectively
certain limited goods onwhich the groups could agree, such as national
peace, good health, and prosperity. All concurred, too, that public
institutions should foster this tolerance, as well as the skills to partici-
pate indemocratic processes through whichthese commongoodscould
be identified and pursued.

Here progressive thinkers parted company. Dewey conceived of
all these smaller communities as voluntaristic, to be run via inter-
nally democratic procedures. Kallen, in contrast, saw persons’ pri-
mary community memberships as inherited and ascribed, and as
appropriately governed by custom and tradition, even if these were
non-democratic. Bourne urged that persons should feel free to em-
brace multiple memberships, large and small, in cosmopolitan fash-
ion, especially groups that transcended national boundaries. He
praised a radically transformed, inclusive, non-ascriptive, “trans-
national” Americanism, in which members would often hold dual
national citizenships.

As America moved toward World War I, many urged universal
military service, both as a means of military preparedness and as
training for citizenship. Bourne opposed that idea, but he agreed some
institutions had to foster a sense of national unity amidst the diversity
he otherwise embraced. In order to avoid both militarism and exclusion-
ary forms of Americanism, he proposed to create a national service
program. Under his plan, young men and women would spend two
years performing neglected public tasks, such as inspecting food and
factories, teaching good health habits, helping with playgrounds, child

22 THE RESPONSIVE COMMUNITY = SUMMER 1993



care, and soup kitchens. Bourne’swas a form of national service aimed
notat fostering traditional patriotism but at reducing classand gender
differences, building a more humane social environment, and trans-
forming restrictive hereditary social identities.

ONGOING DILEMMAS

Thoughanimprovementover previous nativistand racist policies,
the progressive conceptions of Kallen, Dewey, and Bourne have their
own difficulties, with which the U.S. continues to wrestle. One is
whether Dewey or Kallen is right. Should we treat cultural groups, or
evenfamilies, asvoluntary associations, to be rundemocratically, oras
traditional ascriptive memberships, to be run according to varying
customs? A second unknown is the way to mutual tolerance. Does
tolerance require compulsorily integrated, democratic public institu-
tions, or permission for each group to set up its own separate institu-
tions? These problems apply to both the form and content of a national
service program.Shouldservice beavoluntary complementtoacitizen’s
rights, oracompulsory obligation rooted in our organiccivicidentities?
Should service programs be integrated along ethnic, racial, religious
and economic lines, or is it more effective and just to assign persons
service intheircommunities of origin? Should the goal of such programs
be to make these communities more democraticand inclusive, or merely
to assist them as they are?

These questions hinge on the problem of how we should conceive
Americancivicidentity. If our citizens believe national identity ismerely
acomplement to the full communal lives that come only within more
intimate associations, will our union continue to hold? Or is this view
of civic identity a formula for increasing balkanization and group
hostility, as critics of “multiculturalism” and affirmative action con-
tend? Ifweassertinstead thatthereisanational identity and purpose
that take precedence over the claims of group membership, how dowe
definethem?

SOME SUGGESTIONS

Though I cannotanswer these questions to my satisfaction, lamsure
these issues are central to the problem of national service today. Many
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Americansstill wantto feel they have common valuesand a meaningful
national identity sanctified and legitimized by biology, history, or
divine providence.

Dewey and Bourne’svoluntaristic view of group membership offers
thecomfortofassociation with like-minded people, but does not provide
these assurances. Instead it reproduces all the greatest difficulties of
traditional liberal views. Kallen’s emphasis on hereditary cultural
groups as the primary locus of social identity offers a more robustly
organic perspective. But it thereby endorses essentialism, minimizes
national identity (and older civic hierarchies), embraces particular
traditions that many find confining, and fosters separatism that may
lead to balkanization.

YetitisKallen’svision that American civiclawsandciviceducation
since World War I have most closely approximated. The reason Kallen’s
view of American civic identity has gained force may well be precisely
becauseitsuppliesthe moretranscendentcultural identities people seek
onceolder racistand nativist forms of Americanism have been rejected
as massively oppressive and unjust. It may be, however, that our
acceptance of thatvision hasgoneasfarasitcango, giventhatithasnot
replaced older forms of Americanism with any sense of why member-
ship in the national community is estimable.

Bourne’sconception of national service may pointthe way. Butwe
should begin by recognizing that his “trans-national” Americanism,
which urged us to conceive of political identities as optional and
unrestrictive, was in some ways unrealistic. American civic identity is
not something natural. It is something Americans have historically
constructed and have struggled to define. Butitis, for that very reason,
something bothmorerealand more transcendent thanany aggregate of
unfettered personal choices in the here-and-now. It has been made
concreteinavast range of institutions, customs, and practices that have
helped constitute the identities, interests, and moral commitments of
many millions of people.

REDEFINING “AMERICAN”

When personsare born or choose to become Americans, then, they
doindeed become partof something larger than themselves, something
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thatpreceded themand willalmost certainly outlive them. They become
partofapolitical community that will do much to shape the storiesand
the very meaning of their lives, evenasthey play partsinshapingitsstory
and its meaning. The same things are true, to be sure, of many other
communities to which they belong. But however central any of those
groups may feel to them, the laws, culture, economy, and conditions of
physical security prevailing within the U.S. are all likely to have major
impact on them, for good and ill, like it or not.

Thusononelevelitisrighttotake “Americanism” asalargerorder
which can infuse the lives of individual Americans with broader
significance. But that significance is something over which they can
exercise some choice—not unconstrained choice, because much that
makes up America is deeply entrenched and both individual and
collective human powers are limited—but choice nonetheless, about
which cultural, political,economic and religious traditions Americans
will seek to value and preserve, and which ones to transform. Thus
Americans recurringly reshape both the content of the national narra-
tive and the meaning of their own lives.

National service can help Americansto recraftthis narrative. While
in the past, national service institutions such as armies, juries, and
schools have reiterated the ethnocultural stratifications that have per-
vaded American life, in the future national service programs might be
effective ways for all Americans to gain a richer understanding of the
variety of conditions, histories, opportunities and constraints that
constitute the lives of the hugely diverse American citizenry of today.
And thus Americans might be better equipped to decide how their
national story should be continued or modified.

REDEFINING NATIONAL SERVICE

But if national service is to enable Americans to grasp and shape
their shared existence better, itobviously should notsimply rehearse its
participants in the civic knowledge they already possess, or indicate
that existing arrangements are natural and unquestionable. Instead, it
should beavehiclethroughwhich Americans learnto take seriously the
perspectives of Americansdifferentfromthemselves. Thatgoal requires
a measure of egalitarianism in the internal organization of national
service programs, for people pay more attention to those who work with
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them rather than for them. Italso suggests that national service should
seek to provide people with meaningful work they can usefully do in
environments they do not usually encounter.

Thatformulamay be misconstrued asa prescription for inefficiency,
requiring that people be sentto communitiesthey donotknowto perform
tasks for which they lack skills. Instead, participants should be placed
where they can use their skills in new contexts and new ways. For
example, recenteconomics graduates would not have to become extra
bedpan changers. Many might more usefully be assigned to assist
applicants applying for their firsthome mortgages, an experience that
would probably be instructive in how racially and economically homo-
geneous neighborhoods are maintained. In contrast, an African-Ameri-
canwomanwho had recently graduated froman inner-city high school
might serve as a teaching assistant in suburban social studies courses,
arole that again might educate all involved.

The spirit of such a program would have much in common with
Bourne’shope for more inclusive national service programsthat would
promoteappreciation of the multiple communitiesthat make up America.
Butitwould be premised on recognition of the practical importance of
their common civic identity to Americans’ lives. Rather than Bourne’s
“trans-national” Americanism, national service thus conceived would
promote a more “trans-America” nationalism. And in contrast to past
programs that further accustomed Americans to accept their placesin
ascribed hierarchies, national service thus reconceived might help
citizens to recognize the injustices that have so pervasively shaped
American life, the ways injustices are perpetuated today, and the
practical means by which they can be combatted. At a minimum,
national service would give more Americans more insight into the
realities of the civic identity they share, so they can better decide what
American citizenship should mean now and in the future.
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EXCESSIVE INDIVIDUALISM

Property Rights/Property Values:
The Economic Misunderstandings of the
“Property Rights” Movement

DONOVAN D. RYPKEMA

By almostany definition community implies the existence of aplace—
aphysical place made up of land, buildings, and public spaces. In most
American communities the vast majority ofthe place isin the ownership
ofindividuals—private property.

Since virtually the beginnings of the rights of private ownership of
land there has been some restriction on the use of that property. Histori-
cally, restrictions have been enacted in order to protect the interests of
thecommunity fromadverse potential impactsaprivate property might
generate. Today a fundamental challenge to the concept of public
restrictions on private land is emerging.

The burgeoning “private property rights” movement is making a
three- pronged attack on land-use regulation throughout the United
States. The first assault comes from lawyers and developers, who
contend that the regulation of private property has become a “taking”
entitling the owner to “just compensation” for loss of property value.
This prong ofthe attack iswending its way through the court system—
both state and federal—and no doubt will continue to do so for years to
come.

Thesecondwave ofthe attack ison the political front. Ifthe first part
oftheargumentcould be rephrased as, “The government does not have
the right to pass such regulations,” the second rephrasing might be,
“Even if the government has the authority to enact such regulations, it
should notexercisethatright.” This political question will ultimately be
decided in state legislatures and by city councils.
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The third tier of the “property rights” advocates’ attack is the
economic argument. In simplified terms the argument is as follows:
“This land-use regulation diminishes the economic value of my asset.
I am entitled to use [develop] my asset to its "highestand bestuse’. Itis
wrong for the governmentto deprive me of that opportunity.”

The legal prong of the “property rights” argument will be decided
(and then probably re-decided) in the court room. The political prong
will be decided at the ballot box.

But it is the economic prong that is being used and abused with
increasing frequency by the “property rights” proponents. And itisthis
prong of attack that, to date, hasreceived inadequate response from the
advocates of land-use regulations.

Itis to state the obvious to say that “land-use regulations apply to
land.” But an acknowledgement of that reality is critical to an under-
standing of the source, justification, and economic impact of these
regulations. Land is an asset like no other. (The terms “land,” “real
estate,” and “property” will be used interchangeably throughout.)
Among the singular attributes of real estate are:

= Everyparcelisunique;

= Itisfixed in place;

= Itisfinite in quantity;

« Itwill last longer than any of its possessors;

= Itisnecessary for virtually every human activity.

Contrast those traits with any other investment vehicle—stocks,
bonds, gold, insurance policies,commodities futures, oil, fine art, trea-
sury bills, certificates of deposit. None of them possesses all of real
estate’s attributes; most possess none at all.

In partbecause of its peculiar attributes, real estate has always been
treated differently than any other asset in law, taxation, lending, politi-
cal perspective, and philosophy. But real estate has been treated differ-
ently for two fundamental economic reasons as well:

= theimpact of land use on surrounding property values, and

= theprimary source of value of real estate being largely external to
the property boundaries.
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Imaginetwo nextdoor neighborseach owningaseries of assets. One
owns IBM stock, government bonds, gold coins, and antique watches;
the other owns GM stock, corporate bonds, gold ingots, and baseball
cards. The investment decisions of one have absolutely no measurable
effect on the value of the assets of the other. One neighbor probably
neither knows nor cares about the investment portfolio of the other.
There is no need for one neighbor to urge the enactment of public
restrictions on the use to which gold ingots can be placed since the
neighbor’s decisions will not affect his own asset value.

Now suppose that in addition to the assets above each neighbor
ownsaparcel of real estate abutting the parcel of the other. Every decision
one owner makes has an immediate impact on the economic value of the asset of
the other. To the extent possible, one owner will try to limitthe potential
adverse effect the neighbor’s land-use decisions might have on hisown
property value.

Historically, the initial purpose of land-use regulation was public
healthand safety. Thoughitisconveniently forgotten by the proponents
of the economic prong of the “private property rights” argument, the
mitigation ofadverse economicimpacts caused by proximate land-use
is also at the core of land-use limitations.

There is an old principle of private rights that says, “My right to
swing my fist ends where your nose begins.” Certainly the same
principle applies to the regulation of land use.

The sheer complexity of trying to establish individual agreements
with every property owner whose decisions might affect the value of
one’sreal estate asset quickly reaches the point of mathematical absur-
dity. Thecommon-sense approach for real estate investment protection,
therefore, has been land-use regulations instituted by the public to
protectthe composite economic value of private land and to mitigate the
risk of substantial value decline caused by actions on nearby properties.

Thosewho loudly proclaim, “It’'smy land and you can’t tell me what
todowithit,” are quick to appear before City Council whenahomeless
shelter is moving in next door or a hazardous waste disposal site is
proposed next to their summer cottage. And their argument won't be,
“I’'m against the homeless,” or “Hazardous waste shouldn’t be dis-
posed of,” but rather “That action will have an adverse effect on my
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property value,and you, City Council members, need to preventthat.”

Land-use regulations protect property values. Butwhere does real estate
value originate? Some land owners would have you believe that the
value of their asset somehow emerges from within the boundaries of
theirsiteand, since that value was created within their lotlines, they are
entitled tothe highest returnsavailable. Nothing, in fact, could be further
fromthetruth. Consider two five-acre parcels of desertland—oneinthe
middle of the Sahara and the other in the middle of Las VVegas. Within
the lot lines both have the same physical characteristics: flat, dry, and,
in their natural state, incapable of supporting human habitation. Do
they have the same economicvalue? Obviously not. Butthe differences
between the two lie entirely outside the boundaries of the property.
Everyone has heard the old adage that “the three most important
characteristics of real estate are location, location, location.” The reality
of that maxim is well illustrated by the two desert parcels.

Itis not the land but the activity around the land that gives considerable
value toone parcel and next to none to the other. In other words, the millions
of dollars the Las VVegas site is worth stems not from the investment of
the deed holder of the site but almost entirely from the investment of
others—the City of Las Vegas, employers, owners of other properties,
residents of Las Vegas. The creation of value in real estate is to a large
extentexternal to the property itself.

The scenario can be changed somewhat by adding a 40-story hotel
tothesite. Surelyin Las Vegasthe property isnow worth millionsmore
thanthebare land priortobuilding being erected. Butwhatis the value
of the land and hotel in the middle of the Sahara? Next to nothing!'—
irrespective of the cost of construction. The economic value of the
property was created not from within the property lines but from
without.

Restrictions on the use of land represent an appropriate dividend on the
investment others have made which has generated the economic value of an
individual parcel.

Students of real estate economics have identified the “Forces of
Value” which push the economic value of a single parcel up or down.
These forces are: social, economic, physical, and political. Land-use
regulations reflect the political and, to a lesser extent, the social forces
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of value. Does the enactment of a land-use regulation affect value?
Absolutely. In both directions! The rezoning of a parcel of land from
General Agricultural to Light Industrial will change the economic value
of the property; inall likelihood the value will increase. That land use
decision increased the value of the site. Note that the land itself did not
change. The permitted use changed and, therefore, the economic value
of the property changed. When was the last time you heard a property
owner say, “Because of rezoning, my land went from being worth
$10,000 to being worth $100,000. But since it was the action of the
Planning Commission and not some investment | made thatincreased
the value, I’'m writing a check to the City for $90,000.”? No landowner
hasever said that nor should he have. The political force of value isone
of the risks inherent in the ownership of real estate and it has upside
opportunity as well as downside potential.

Tosuggestthatadecline invalueresulting fromthe enactmentofa
publicland-use limitation entitlesa property owner to “just compensa-
tion” isto ask for afloor under the risk of real estate ownership. Where
thenisthe offsetting ceiling limiting the enhanced value generated from
the same source? No property rights pamphlet has advocated that
equitableexchange.

Does the enactment of a historic preservation statute, a wetlands
protection law, oradownzoning ordinance ever reduce the value ofan
individual parcel of real estate? Certainly. But every day hundreds of
governmental decisions affectindividual investments ofall kinds,and
often adversely. What happens to the value of Lockheed Corporation
bonds when McDonnell Douglas is chosen instead to build a new
bomber? It goes down! What happens to the value of the local Ford
dealer’s franchise when the City decides to buy Chevrolets? It goes
down!What happensto the value of the utility company stock when the
state utilitiescommission refusesto grantarate increase? It goes down!
In every instance a political decision by a public body acting in what it
deemed “the public interest” had an effect on somebody’s assets. Real
estate owners have no inherent right not to be adversely affected by
political decisions.

To return to the “forces of value,” it is the social, political, and
economic context within which a property exists that gives it value. Of
the four forces only the physical is primarily contained within the
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property lines. To claim that the adverse impact of public decisions (the
political force of value) is somehow unwarranted, unfair, or undemo-
craticistofail to understand (by accident or by design) the fundamental
nature of real estate economics. The potential adverse impact of political
decisions is simply one of the risks inherent in the ownership of real
estate.

Thisdoesnotmeanthatitis notpossible to have aland-use decision
that is fundamentally unfair. Of course that can happen, and when it
does it is incumbent on the property owner to demonstrate to the
decision-making body that what he loses asaresult of those restrictions
ismuch greater thanwhatthe public (forwhomthe publicbody isacting)
hasto gain. No one should dispute an individual land owner’s right to
testify against his property’s being subject to a particular land-use
constraint. But to object solely because of a claim of potential loss of value
demonstrates a basic misunderstanding of the nature of real estate.

Oftenatland-use hearingsthose seekingtorezone their property (or
oppose historic districting, environmental restrictions, etc.) proclaim
some divine right to use their property to its “highest and best use.”
Based on their orations one could quickly reach the conclusion that
“highest and best use” means the greatest return imaginable. That
simply is not so. “Highest and best use” is a real estate appraisal term
which hasavery specific definition: Highest and best use is the use that, at
the time of the appraisal is the most profitable likely use to which the property
may be placed. The word likely is a key one. The first constraint on
“likelihood” is what is legally permitted—i.e., what is allowed under
land-use limitations. It would be a fundamental violation of appraisal
practice to estimate the value of the property assuming a use not
currently permitted unless it were probable that the land use restriction
would be changed. Justthe possibility of current regulation being changed
isnotsufficient; theappraiser would have to demonstrate the probability
of change. In other words, for the owner of an undeveloped 40 acres
currently zoned General Agriculturetoargue thatthe “highestand best
use” of hisproperty isasasuburban office park when that use is neither
permitted by currentrestrictions nor is it probable that those restrictions
will be changed is very simply misusing and misrepresenting the
vocabulary of real estate. “Highest and best use” is not the maximum
value imaginable; itisthe most profitable use for which there is market
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demandand legal authority. Ifthe “maximumimaginable value” were
the standard, we would have adult bookstores, hazardous waste dis-
posal sites, steel mills, and sewage disposal plants in every residential
neighborhood in America.

Furthermore “highestand best use” often includes non-economic
factors, according to The Appraisal of Real Estate:

The most profitable likely use cannot always be interpreted
strictly interms of money. Return sometimes takes the form of
amenities. A wooded urban site, for example, may have its
highestand best use asa public park; or the amenities of living
in a private dwelling may represent to its owner satisfaction
thatoutweighsamonetary netrental yield available fromrental
to a typical tenant. In this time of increasing concern over the
environmental effects of land use, environmental acceptability
is becoming an addition to the highest and best use concept.

Butthe conceptof “highestand bestuse” isbut one of the principles
of value misrepresented by the “property rights” advocates. There
doesn’tseemto have been much attemptto understand either the theory
or the practice of real estate valuation. There are, for example, two
principles of real estate appraisal that are particularly germane to this
discussion: the principle of balance and the principle of conformity. The
principle of balance establishes that land value is created and main-
tained when there is an appropriate balance among types and uses of
land in the affected area. Comprehensive plansand zoning laws are an
important element in sustaining that balance.

The principle of conformity affirmsthatarea-wide valuesare great-
est when there is a reasonable degree of land-use compatibility and
architectural homogeneity. Conformity in use establishes and sustains
the composite value of the neighborhood and the individual affected
parcels within.

Usually in the heat of land-use arguments, the “property rights”
advocates frame the debate in terms of “property owners versus the
‘government’.” Defining the dispute in that context conjuresup visions
of faceless bureaucratsin Washington dictating how far agarage hasto
be setback from Elm Streetand deciding what color one’s house can be
painted. An 80-year-old homeowner can be forgiven for having that
misunderstanding when that’s what he has been told. But the leaders

of the “property rights” movement know full well that is a bogus
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argument. Virtually all land-use controls are enacted and implemented
at the local level. It is not Washington bureaucrats but citizens from
towns and counties who pass zoning laws, subdivision ordinances,
and historic district provisions.

Eventhe National Register of Historic Places, one of the few pieces
of federal legislation affecting properties at all, places absolutely no
restriction whatsoever on what a property owner may do with his
property. Theowner, infact, iseven completely free todemolish historic
structures.

But this “property owners versus the government” argument is a
blatant misrepresentation of the issue in another sense. Itis not for the
sake of the local governmentthat land-use restrictionsare putinto place
but rather to protect the value of the investment of one property owner from the
adverse economic impact of the actions of another. Well-drawn land-use
controls may very well reduce the maximum potential value ofasingle
parcel, butthe composite value of the sum of the affected properties will
be enhanced. “Property rights” advocates often call land-use restric-
tions a “fairness” issue. In that they are certainly right. But it is not the
“fairness” of the local government potentially reducing the uppermost
value of a single parcel; it is the fairness of allowing a single property
owner to receive a windfall at the expense of his neighbors. The local
governmentisunaffected by how far I swing myfist; but my neighbor is
not.

In virtually every objective evaluation of the economic impact of
land-use controls—and particularly of historic districts—the compos-
ite value of the affected properties was protected at worst and signifi-
cantly enhanced at best. It is the difference between individual value
maximization for a few property owners and value optimization for all of
the owners.

Butevenifland use were viewed as the rights of the “public” versus
the rights of the private property owner, that “public” is entitled to a
return on the value that public expenditures largely created. It is the
streets, sewers, water lines, sidewalks, curbs, streetlights and parking
lotswhichwere, inthe main, paid for with tax dollars that have created
much of the value of any given property. The contribution of public
expenditurestothe value of private property waswell recognized by the
father of laissez faire economics, Adam Smith, who wrote in The Wealth
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of Nations:

Good roads, canals, and navigable rivers, by diminishing the
expense of carriage, put the remote parts of the country more
nearly upon a level with those in the neighbourhood of the
town. They are upon that account the greatest of all improve-
ments.

Yet today “roads, canals” and their contemporary infrastructure
counterparts remain “the greatest of all improvements” for which the
regulation of land use is an appropriate recompense.

There is another fact of economic life where the interests of the
individual and the interests of the publicat large coincide. Ineconomics
itisthe differentiated product thatcommandsamonetary premium. Any
good advertisingagency, manufacturer, retailer, or service vendor will
tellyoutheeconomicvalue of its productisenhanced by identifyingand
capitalizing on the differences between its product and the competitors’.
Much land-use legislation, particularly historic preservation districts,
has at its heart the identification and maintenance of the differences
between thatcommunity andany other. Itisthat product differentiation
thathascreated an economic premium—fromwhich both the publicand
private sector benefit—from Charleston, South Carolina to Guthrie,
Oklahoma, from Seattle, Washington to Fredricksburg, Virginia.

It is easy rhetoric to proclaim, “This country was built on the
unencumbered rights of private land owners. Itis un-American to limit
what | can or cannot do with the land | own. We need to return to the
frontier days of the homesteaderswho developed their land without the
interference of “big brother’ in their decisions.”

In fact, certainly the most severe and limiting land-use restrictions
ever enacted by the federal government were those placed on the
homesteaders of the westernfrontier. Tobe able to lay claim to their 160
acres, the men and women of the western expansion had to clear,
cultivate, and live on their land for five years. Almost no current land-
use control isthatdemanding. Itwasn’t for money that the Homestead
Act placed those restrictions. The federal government paid less than
three cents an acre for each of those 160 acre parcels—an amount most
homesteaders could have afforded to pay. A homesteader was not
allowed the option of paying $4.50 instead of abiding by the land-use
controls. The actions were required because of the recognition of the
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interrelationship of propertiesand the desire to meetthe social, political,
and economic needs of the sum of the land owners (and the nationas a
whole) evenifitmeantrestricting the “freedom” of the individual land
holder.

The “property rights” debate is about fairness, about equity. It is
aboutthefairnessofallowingasingle property ownertoaffectadversely
the values of amultitude of owners. Itisabout the fairness of the public
gettingareturnonitsinvestmentwhich created much oftheindividual
value to begin with. It is about the fairness of one owner’s windfall
againstagroup of owners’ maintenance of value. Itisabout the fairness
of a single individual destroying the “product differentiation” of a
community, built up over generations, in order to create acarbon copy
locally of somewhere else. It is about the fairness of the owner of real
estate demanding compensation if his asset declines in value because
of apublic policy decision when the holders of the Lockheed bond, the
Ford dealer, and the owner of utility company stock have no such
protection.

In fact, land-use controls are a capitalist plot to optimize the
property values of the majority of real estate owners, notacommunist
conspiracy todeprive individuals of some imaginary “property rights.”

Adam Smith perceptively observedthat, “Assoonasthe land ofany
country has all become private property, the landlords, like all other
men, love to reap where they never sowed.” That doesn’t mean we are
depriving them of rights when we tell them no.
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RESPONSIVENESS

A Communitarian Perspective on the
SEC’s Proxy Rules:
Corporate Social Responsibility After
Cracker Barrel

JOHN C. COFFEE, JR.

The practical ability of shareholdersto lobby their own corporations
on social and moral issues has long depended on a little known
Securities and Exchange Commission (SEC) rule—one which the SEC
has quietly reinterpreted this year in away that may largely negate its
effectiveness. Thecritical rule, SEC Rule 14a-8, enablesashareholder to
place a proposal on the corporation’s agenda for a vote at its annual
meeting of shareholderswithoutincurring the enormous costs involved
in soliciting proxies. In most circumstances, federal law requires a
soliciting shareholder to prepare and clear with the SEC a formal
disclosure document known as a proxy statement, but under Rule 14a-
8,the proponentcanavoid this requirement by tacking the proposal onto
the corporation’s own proxy statement; then, all the shareholders may
instruct their management how to vote their shares on the issue in
guestion.

Over theyears, public interest organizations have used this rule to
raise a broad spectrum of social and moral issues ranging from invest-
mentinSouth Africatothe environmentand nuclear power. Although
activists have rarely won contested votes at shareholders’ meetings,
they have notneededto. Instead, they have exploited the embarrassment
that the corporation faces when placed in a high-profile stance on a
controversial issue. For example, during the early 1980s, the American
Jewish Congress was able to induce many public corporations to end
theiracquiescence inthe Arab boycott of Israel, because, simply put, no
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CEOwaswilling to stand up atashareholders’ meeting and defend its
quiet complicity. In general, when faced with the sunlight of public
exposure, corporate managements have soughtanegotiated resolution
under which they have agreed to change their policy on the issue in
return for the sponsoring shareholder’s agreement to withdraw its
resolution.

Predictably, the success of Rule 14a-8 in facilitating shareholder
activism created opposition to it. For some time, the SEC has sought to
prune the rule, but has been uncertain about how to do it. In 1992, ina
low visibility decision, the SEC tried anew technique, whose impact may
wellbetowithdraw most normative issuesfromshareholder debate. Not
only has the SEC acted unwisely, but, from a communitarian perspec-
tive, it has chosen the least tenable and most objectionable way of
downsizingtherule: namely, by assuming for itselfthe role of the moral
arbiter who decides what issues the shareholders may and may not
debate.

The adversaries in this year’s battle over corporate morality were
Cracker Barrel Old Country Store, Inc., a Tennessee-based restaurant
chainwith over 14,000 employees, and the New York City Employees’
Retirement System (NYCERS), alarge public pension fund. InJanuary
1991, Cracker Barrel issued a press release indicating that it would not
“continue to employ individuals...whose sexual preferences fail to
demonstrate normal heterosexual values.” Based on this policy, Cracker
Barrelterminated several gay employees. Anuproar ensued,and Cracker
Barrel quickly backed off its formal policy, but not before gay activists
initiated a nation-wide boycott of the company. In response, NYCERS
submitted a shareholder proposal in June 1992 to Cracker Barrel for
action at that corporation’s annual meeting of shareholders which
requested its Board of Directors to “implement non-discriminatory
policies relating to sexual orientation.”

Rule 14a-8’srequirementthatacorporationinclude atimely share-
holder proposal in its proxy statement has long been subject to an
importantexception: The corporation may omitshareholder proposals
“relating to the conduct of ordinary business operations.” Over the
years, the SEC has vacillated in its interpretation of this exclusion,
expandingand contracting itfrom administration toadministrationas
political currents have waxed and waned.
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Unsurprisingly, Cracker Barrel argued to the SEC’s staff that the
“ordinary business” exclusion applied to its employment policies
because it had violated no federal statute in dismissing openly-homo-
sexual employees but had simply made a business decision to protect
its public image as a “family values”-oriented company. Equally pre-
dictably, NYCERS responded that overtdiscrimination could never be
a matter of “ordinary business operations” and that Rule 14a-8’s
exclusion was intended only to spare corporations from pointless
debate over mundane issues. In addition, NYCERS also argued that
Cracker Barrel’s policy had generated sufficient controversy and ad-
verse publicity to be of concern even to those shareholders interested
only in profit maximization.

What was surprising, however, was the SEC’s response. First, in
October 1992, the SEC’sstaffissued a““noaction” letter to Cracker Barrel,
permitting it to exclude the NYCERS proposal. Rather than narrowly
distinguishing the case before it, the staffannounced achange in policy.
Hereafter, it said, “the fact that a shareholder proposal concerning a
company’semployment policiesand practices for the general workforce
istiedtoasocial issuewill nolonger be viewed as removing the proposal
from the realm of ordinary business operations of the registrant.” In
short, no matter what the form of discrimination (againstgays, women,
racial minorities, or religious groups), the subject of employment poli-
cies was placed off-limits for shareholders seeking to use Rule 14a-8.
Early this year and without any additional explanation, the Commis-
sion affirmed the staff’s position. Since then, literally scores of corpora-
tions have sought similar “no action” letters from the Commission’s
staff permitting themtoexclude other controversial shareholder propos-
alsunderthisnow-broadened exemptionfor “ordinary business opera-
tions.” Although NYCERS has gone to court to challenge the SEC’s
rulingand may well succeed, the larger issue deservesto be highlighted:
What rights should shareholders possess to challenge corporate poli-
cies on moral grounds?

This issue has along history, and the SEC’s position in the Cracker
Barrel dispute s, in fact, areversion to an old and unfortunate position
thatonce beforeembarrassed the SEC. In 1951, in response to an attempt
by shareholders to force Greyhound to desegregate its seating on bus
routesinthe South, the SEC adopted aneven broader exclusionto Rule
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14a-8, coveringany shareholder proposal submitted “primarily for the
purpose of promoting general economic, political, racial, religious,
social or similar causes.” Inthat McCarthy era, the fear literally was that
Communists might use corporate proxy statements for agitprop pur-
poses. Yetthe consequence ofthis SEC overreaction was thatsharehold-
erscould notfeasibly challenge the morality of racial segregation, even
when practiced by their own corporation. InaVietnam-eracase involv-
ing an attempt by an anti-war group to force a vote on a resolution
instructing Dow Chemical to cease manufacturing napalm, the D.C.
Circuit Court of Appeals found the SEC’s exclusion for “general eco-
nomic, political, racial, religious, social or similar causes” to be hope-
lessly overbroad. Shareholders, as the owners of the business, were
entitled, itsaid, to decide for themselveswhatnormative limitationsthey
wished to place on their own firm’s activities. In response to the Dow
Chemical decision, the SEC adopted the “ordinary business operations”
test as a substitute exclusion that could survive judicial scrutiny.
However, until this year, the SEC had generally read the exclusion
relatively narrowly.

Thesad irony, then, isthat, with its Cracker Barrel interpretation, the
SEC has come close to returning full-circle to its 1951 Greyhound posi-
tion—at least when the moral issue relates to what the SEC considers
“ordinary business operations.” Indeed, one has little doubt that, back
in 1951, the SEC would have considered segregated buses to have
equally been a matter of “ordinary business operations.”

What explains this new reluctance on the SEC’s part to permit
shareholders to raise issues of corporate morality at their own share-
holders’ meeting? The SEC is not an illiberal agency; nor is it opposed
to shareholder power. Indeed, during 1992 it enhanced shareholder
power under Rule 14a-8 by ruling that the executive compensation paid
to senior executives at Exxon was not a matter of “ordinary business
operations” and thus shareholder proposals relating to this topic could
notbe excluded from the corporation’s proxy statement. Curiously, the
SEC seemstoday to be an activistagency when it comes to shareholder
rights relating to economicefficiency, butitturnsconservative when the
same shareholders seek to assert issues of corporate morality.

Butwhy? The probable explanation for the SEC’s seemingly incon-
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sistent attitude toward shareholder authority is afear of informational
overload. The SEC believesthatifideologically-motivated shareholders
owning typically only a few shares could require the corporation to
include every proposal they wished to attach to the corporation’s proxy
statement, the resultwould be that essential economic informationinthe
proxy statement would be obscured and shareholders might be inun-
dated by aflood ofidiosyncratic proposals relating to every conceivable
moral issue or grievance. Here the SEC’s concern is valid; absent some
screening mechanism, numerous proposalsare likely to be tacked onto
asingle proxy statement. Regulation is thus necessary, as otherwise a
point of diminishing returns is quickly reached at which overloaded
shareholders will cease to pay attention to any individual shareholder
proposal.

But, if potential overflowisthe problem, simpler, lessdrasticreforms
are possible than a categorical prohibition on shareholder consider-
ationofissuesrelating toemploymentdiscrimination. The real question
that needs to be asked is: If some screening mechanism is necessary,
whatkind of mechanism should the SEC design? Essentially, the choice
is between two general approaches.

First, one can regulate the substantive content of proposals, dis-
qualifying some proposals onthe ground thatthey are too remote tothe
concernsofshareholderstojustify inclusion in the proxy statement. This
is the approach that the SEC has traditionally followed, and the “ordi-
nary business operations” exclusion is the leading example of such
substantive content regulation.

Second, the obvious alternative would be for the SEC to rely on
procedural regulations that do not attempt to judge the moral signifi-
cance of the issue. For example, the SEC could require a proponentofa
specific proposal to obtain the support of some minimum level of the
shareholders (hypothetically, 1 percent of the class or $500,000 in
common stock) before the corporation would be required toinclude the
proposal inits proxy statement. Other variationsonthisthemeare also
possible.

Atpresent, the SEC has disdained procedural approaches in favor
of substantiverules. Asaresult, ifthereisinformational overload today,
itmay be because ashareholder holdingaslittleaseven $1,000 in market
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value of the corporation’s stock can normally have his or her proposal
included inthe proxy statement, regardless of its practical relevance to
the corporation (unless the proposal falls within the SEC’s vague
category of “ordinary business operations”).

Which approach—procedural or substantive—to Rule 14a-8 is
preferable? The first point to understand is that substantive content
regulationessentially involves governmentcensorship. However polite
and well-intentioned the process, the SEC is at bottom deciding what
moral debatesthe shareholderscanand cannot hear. Forexample, when
the SEC determines that all issues of employee relations fall under the
heading of “ordinary business operations,” it is effectively precluding
any feasible debate among the shareholders about employment dis-
crimination (whether based on race, gender, religion, or whatever).
Clearly, thisisoverbroad. Yet, thisleadsto the second point: governmen-
tal agencies tend to favor overbroad exclusions.

As a self-protective strategy, the SEC has naturally searched for
broad categorical exclusions thatallow it to make individual decisions
in an apparently neutral way. Put more simply, it is easier for a
bureaucracy, such as the SEC, to rule all disputes about employment
discrimination out-of-bounds than to make difficult individual deci-
sionsabout particular disputes. Inshort, the SEC’s bureaucratic defen-
siveness results in overbroad exclusions.

How would an alternative system of procedural regulation work?
Inorder to preventinformational overload, the proponent of aproposal
might be required to secure the support of some minimal number or
percentage of the shareholders. For example, suppose a hypothetical
shareholder, Ms. Smith, wished to oppose Cracker Barrel’s policies,and
theapplicablerulesrequired herto obtain co-authorization fromshare-
holders holding at least 1 percent of the outstanding shares of Cracker
Barrel. As a practical matter, Ms. Jones could take her proposal to the
leading public pension funds (suchas NYCERS or Calpers), which often
hold 1 percent blocks of stock simply by themselves. As public bodies
representing thousands of employees, some of these funds have been
historically sympathetic to these issues. Or, she could canvass other
individual shareholdersinamore time-consuming, butstill notimpos-
sible, manner (SEC rules could also give her an immediate right to a
shareholder listfor this purpose). Either way, such a procedure would
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screen out only those proposals that shareholders themselves were
unlikely tosupport.

Fromacommunitarian perspective, the SEC should not play censor
orassume the responsibility of deciding which moral issuesare signifi-
cantto shareholders. The community of shareholders should make its
owndecisions,and moral debate should not be limited by agovernmen-
talagency paternalistically seeking to protect shareholders fromunnec-
essary controversy. Tothe extentthatsomescreeningisnecessary (and
itis), the testshould be whether the proposal resonates with a sufficient
number of other shareholdersto justify inclusion, not whether the SEC
thinksitisrelevant. In contrast, today avery small shareholder can make
ashareholder proposal—butonly if the government (in the form ofthe
SEC) decides that the proposal is not inappropriate. Ultimately, the
existing system makes life easier for the SEC, but never explains why
shareholders, asthe ownersof the corporation, are notentitled to impose
their own normative restrictions on their corporation’s behavior.

The future of corporate social responsibility and that of Rule 14a-8
are likely todovetail. Under the Clintonadministration, itis possible (but
notcertain) thatthe Cracker Barrel ruling will be re-examined. Ultimately,
however, the broader issue involves not just the Cracker Barrel decision
thatemployment discrimination can be amatter of “ordinary business
operations,” but the underlying premise that a governmental agency
can distinguish important moral issues that need to be debated from
trivial onesthatshould beignored. Intruth, thereisvirtually norole that
the governmentis less suited to perform.

Q How many chil dren bring | oaded guns to school
on an average day?
(see page 62.)
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DIALOGUE

Liberalism and Medical Ethics

NORMAN DANIELS

Medical ethics is a subspace of political philosophy for Ezekiel
Emanuel (The Ends of Human Life: Medical Ethics in a Liberal Polity); he
reaches for “communitarian” solutions that go beyond classical liber-
alism. Emanuelargues passionately, sometimes brilliantly, thatliberal-
ismis unable to solve, among other issues, one of the most central and
urgent problemsof medical ethics—the rationing of health care. Specifi-
cally, liberals (to scan properly, Emanuel’s use of the term must some-
times be read with the vehemence, although not the politics, we expect
from PatBuchanan or Dan Quayle) cannotsolve crucial questions about
theallocation of medical resources because they are committed to being
“neutral” aboutwhat countsasagood life, at least for purposes of justice.
Only communities committed to certain values can face these issues
squarely and with integrity. Indeed, since we live in pluralistsocieties,
we must tolerate many different communitarian responses to these
problems, each drivenbyacommitmenttoaparticular conception of the
good life. Sensitive to the criticism that communitarians often do not
really say what they mean by acommunity, Emanuel provides details,
at least for the case of health care, sketching a system through which
different “community health programs” attemptvaried approachesto
rationing problems.

Emanuel argues that it is what he considers liberalism’s dogma of
“neutrality” thatmakes itimpossible to specify limitson care inthe face
of scarcity. We can shape packages of medical servicesinrather different
ways, each delivering different kinds of benefits, including opportuni-
ties, todifferentcategories of people. One package might favor acute care
over long-term care; another might do the opposite; another might
emphasize services that promoted independent living; yet another
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mightselectservices by cost-effectivenesscriteria, giving no particular
priority to those who were sickest. According to this communitarian
viewpoint, we cannot decide among these benefit packages without
appealingtoarobustconception ofthe good, contrary to the constraint
of liberalism. Moreover, acriterion (such as mine inJust Health Care) for
defining the benefit package according toitsability to protectindividu-
als’fair shares of the “normal opportunity range” does not tell uswhich
opportunitiesto protectwhenscarcity prevents usfromequally protect-
ingeveryone’s.

Emanuelisrightthatthe equal opportunity accountdoes nottell us
just how to limit services under resource constraints. The problem,
however, not only has a different source from the specific criticisms
Emanuel offersof myaccount, butitisavery general problem thatinfects
abroad range of accounts, whether or not they are liberal; the problem
also arises with regard to other goods than health care. We need, |
suggest, a theory of rationing that answers questions such as these:
When is it fair to ask people to give up equal chances at a scarce good
to promote better outcomes using it? How much priority should we give
to those who are worst off when we can produce greater benefits by
givingaservicetothosealready better off? \When should modestbenefits
to the many outweigh significant benefits for the few? What fair proce-
duresshould we use whenwe have no other way to give answersto these
guestions? Appeals to equality of opportunity do not by themselves
answer these kinds of questions. Nor do appeals to other deontological
principles, which is why the problem is so general. For example, the
same questions face us when we try to ration legal services, abiding by
the principle thatall must be equal before the law. The incompleteness
ascribed to the equal opportunity account, and to liberalism more
generally, derivesfromageneral incompleteness of distributive theories
that do not incorporate a theory of rationing. Even if we adopted a
particular conception of the good that favored a particular rationing
scheme, we would still face the problem of incomplete determination |
sketch here. Communitariansin general can no more solve the problem
of rationing by direct appeal to their values than adherents to liberal
principles.

Isthiscommunitarian cure worse than the liberal disease it treats?
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Emanuel proposes that we establish auniversal access voucher system
entitlingevery individual tojoina“community health program” (CHP).
Members of each CHP would “deliberate democratically,” relying on
consensus, not mere majoritarianism, to make decisions aboutallocat-
ing health-care services. Since different communities have fundamen-
tally different values, “Let a thousand flowers bloom.”

Itis not clear, however, how Emanuel derives a universal entitle-
mentto participation in this multi-flowered health-care system without
relying more explicitly onthe very liberalism he finds theoreticallyand
practically unacceptable. He doesimagine that liberal communitarians
willall recognize certain basic rights necessary for democratic delibera-
tion. This feature distinguishes his position from other communitar-
ians. Nevertheless, the rights he listsdo not include welfarerights, and
itisunclear howto derive welfare rights fromthe undeveloped liberal-
ism Emanuel attaches to his communitarianism. Itis also unclear why
Emanuel believesthatgeographically limited CHPs organized around
preexisting neighborhood health centers, unions, community hospi-
tals,or HMOs, are likely to contain people who share the same concep-
tionofthe goodinahighly pluralistsociety. In large metropolitanareas,
some CHPs might form around shared values, but that is an unlikely
eventin most contexts.

Moretroubling are the exclusionary powers of CHPs. To protect the
“integrity” of their conception ofagood life, Emanuel admits, alesbian
CHP mightexclude men, eveniftheyagreedto live by the policies of the
CHP, oraHispanic CHP might exclude those from other cultures who
might want to perpetuate their own traditions. Could an Aryan CHP
exclude blacks and Jews because they undermine the “integrity” of a
group interested in community living built around “shared racial
values”? Emanuel isunclear, but this liberal gardener would prefer to
pull some flowering weeds.

There may be a point of convergence, however, between a liberal
accountand Emanuel’sliberal communitarianism. We may havetorely
on procedurally fair ways of resolving disputes about limiting services,
either because that is what rationing theory requires, or because we
cannotconstructsuchatheory. Whatis notobviousisthat liberals must
insist that such procedures yield decisions thatapply uniformly to the
whole population. Local variation might be accepted, especially since
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thereliance onfair,democratic procedures meansthere isaclass of fair
outcomes. Liberalism with local variation might avoid the difficulties
facing Emanuel’s account.

Photo by Dorothea Lange, July 2, 1942. From the Manzanar Relocation Center,
California. Courtesy of the National Archives' exhibit on communities.
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DIALOGUE

A Communitarian Health-Care Package

EZEKIEL J. EMANUEL

The designation of what health services should be guaranteed in
any universal health-care system isaquestion notjust ofeconomicsand
costs, but also of justice. One reason the U.S. has been so resistant to
implementing aprogramthatguarantees universal and equal access to
health-care has been the inability to specify—and justify—a basic
benefits package that should be guaranteed all Americans. Without
such a package, politicians and others fear granting universal health
coverage because they worry that demand for medical services will be
virtually unlimited and costs uncontrollable. As such, the rationing of
medical services is the problem on which ethics and political philoso-
phy potentially have the mostto contribute. They lend us astandard of
justice by which a basic benefits package can be measured.

The current favorite of the Clinton administration is a managed
competition plan. Yetin deciding what services the plan should cover,
the advocates of managed competition avoid the issue of justice alto-
getherand simply rely onamodified version of those listed inthe HMO
Act of 1973 as the basic benefits package. These services include:

physician services;
inpatient and outpatient hospital services;
medically necessary emergency health services;

short-term (not to exceed 20 visits) outpatient evaluative and
crisis-intervention mental health services;

medical treatment and referral services for the abuse of, or
addiction to, alcohol and drugs;

diagnostic laboratory and diagnostic and therapeutic radio-
logical services;
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home-health services; and

preventive health services (including voluntary family-plan-
ning services, infertility services, preventive dental care for
children, and children’s eye examinations).

As Stanford Business School’s Alain Enthoven, the champion of man-
aged competition, acknowledges, there isnothing sacred about this list;
what it includes and excludes is, in his words, entirely “arbitrary.”
Consequently, he suggests that it might be reduced for cost-control
reasons: “Qualified health plans would have to include the basic
benefits package specified in the HMO Act, possibly with tighter defi-
nitions and restrictions to reduce costs.”

Enthoven’sapproach hasakey political problem. Ifthe composition
ofthe package isarbitrary, individuals will resort to power politicsand
lobbying to get the medical service they favor included in the benefits
package. In addition, there is a deeper, ethical problem. If it is simply
arbitrary whether acertain service, say long-term nursing home care or
extended mental health care or certain kinds of reconstructive surgical
procedures, isguaranteed, thenthereisnojustification forany particu-
lar care to be included or excluded. But if basic medical care is to be
granted each citizen not merely as an economic good, but as an act of
justice, then this arbitrariness and lack of public justification violate
fundamental principles of the formulation of policy.

A RAWLSIAN ANSWER

Norman Daniels has offered probably the most clear and elegant
articulation of how Rawlsian liberal principles of justice should guide
the determination of a basic benefits package. In brief there are two
critical claims to his argument. First, normal human physical and
mental functioning is critical in order for individuals to pursue the
normal range of opportunities available in their society. Second, dis-
eases prevent individuals from pursuing and realizing their fair share
of these opportunities. Thus health care is one mechanism which
ensures individuals their normal range of opportunities.

The problem with this conception of justice in health care as the
equality of opportunity isthatitjustifiestoo many medical services: Save
for a few medical services that enhance human functioning, almost all

50 THE RESPONSIVE COMMUNITY = SUMMER 1993



the effective services of modern medicine are aimed at preventing,
ameliorating, or curing diseases that limitindividuals’ normal range of
opportunities. Simply put, liberal principles of justice, because they do
notinvoke the conceptofgood, donotseemto provideaprincipled way
of limiting the medical servicesthat oughtto be guaranteed. Forinstance,
determining whether the health-care system should cover long-term
nursing home care or liver transplantation for alcoholics or extensive
pre-natal testing for genetic diseases cannot be decided simply on the
basis of equality of opportunity or other liberal principles but requires
judgments of the importance of long-term nursing home care and genetic
screening as compared to other opportunities. Daniels acknowledges
thisdeficiency in hisand related liberal theories of justice as applied to
health care: “Resource limitations imply that we cannot provide all
efficacious services, even assuming we know enough to provide only
them...The fairequality of opportunity principle fallsshort oftelling us
just how to make [these] rationing choices.”

As a consequence of this weakness, most liberal theorists have
suggested that the specification of abasic benefits package will be dealt
with at the legislative stage given more information (Harvard’s John
Rawls) or by some democratic procedure left entirely unspecified
(Princeton’s Amy Gutmann). Daniels, onthe other hand, contends that
thisproblem ofincompletenessisgeneral and inherentinall distributive
theories. What he sees as necessary is the development of a general
theory of rationing.

A COMMUNITARIAN APPROACH

Yet acommunitarian approach to health-care benefits recognizes
that there can be no single basic benefits package, no single theory of
rationing, applicable to the entire nation. Determining what services
should be guaranteed and which ones left to individual choice and
paymentdepends uponjudgmentsaboutwhat opportunities are good
and worthy, and such judgments will not be uniform in a pluralistic
society. Individual communities within the nation, however, may share
a conception of the good that can shape the basic benefits package for
thatcommunity. Of course such adetermination will take deliberation
over time and will be subject to frequent revision, depending upon
changes in technology, the efficacy of particular services, and the
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community’s further interpretation of its conception of the good.

Suchaviewcould beimplemented relatively easily inahealth-care
system comprised of a multitude of managed care plans—or, as | call
them, community health plans—which provide comprehensive health
care to the individual subscribers. The government would provide a
risk-adjusted per capitapaymentforeach citizen, whowould contribute
this payment to his or her community health plan in exchange for
services. In this way, the community health plan would work under a
budgetdetermined by the product of the number of itsmembersand the
per capita payment. However, rather than operating as corporate enti-
tieswhichallow their managementto decide arbitrarily howto restrict
the HMO Act’s list of services, the community health plans would be
patient-physician cooperatives where members determine the basic
benefits package through democratic procedures. Thus the basic ben-
efits package would vary from community health plan to community
health plan.

FIRST CHALLENGE: SPECIFICS OF THE GOOD

Daniels has had a mixed response to such a vision. He acknow!l-
edges that such local variation in the basic benefits package decided
through participatory democratic deliberations may be a point of con-
vergence between liberal and communitarian visions. Nevertheless, he
has articulated three fundamental challenges to the communitarian
view. First, he asserts that a communitarian vision, which permits
invoking conceptionsofthe good in determining which servicesshould
be guaranteed, is no better than liberal theories of justice in defining a
basic benefits package: “Even if we adopted a particular conception of
the good that favored a particular rationing scheme, we would still face
the problemofincomplete determination | sketch here. Communitarian-
ism in general can no more solve the problem of rationing by direct
appeal to their values than adherents to liberal principles.”

In Daniels’ view, the problem is that no distributive theory has a
theory of rationing that decides problems such aswhen should modest
benefitsto the many outweigh significant benefits for the few. Butthere
may be no general answer to this question without further specification
of what the competing benefits are and how central they are to a
conception of the good. A communitarian vision would leave the
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definition of the good, reflected inthe specifics of the package, up tothe
individual community. For instance, there may be achoice over whether
the basic benefits package should include family-planning services,
including contraception and other interventions, for the many, or
infertility services, includinginvitrofertilization or other interventions,
for the few. Clearly such a choice depends upon how important the
opportunity tobearachildis. Incertaincommunities—Catholic, Ortho-
doxJewish,and other—we canimagine thatthe opportunity for fertility
services would be valued very highly even if available only to a few.
Other more secular communities, on the other hand, would probably
prefer that family-planning services be widely available. In still other
communities both family-planning and infertility services might be
provided butsome other benefits might be restricted, suchas long-term
institutional care or neonatal intensive care. The choicesamongservices
are not necessarily dichotomous, either/or choices but choicesamong
competing visions. These examples are simplifications for the sake of
illustration and are not necessarily the actual choices that might be
made. Clearly thisisnotageneral solutionto the abstract problem posed
by Daniels; instead it demonstrates how particular conceptions of the
good canselectcertainservicesas basic, based on the value the commu-
nity places on the opportunities granted by those services.

Beingabletoinvoke conceptions of the good does provide commu-
nitarianismmore ethical “resources” withwhich toaddressand resolve
distributive issuesthando liberal theories of justice. However, only until
communitarians elaborate at least one conception of the good that
enables them to delineate in detail what medical services should be
guaranteed and how adjustments would be made, can we finally allay
skeptical assertions that communitarians cannotsolve the incomplete-
ness of distributive principles better than liberals.

SECOND: BOUNDARIES

Daniels’ second challenge to acommunitarian view of health care
is to ask why in a highly pluralistic society would geographically
limited community health plans contain people who share the same
conception of the good. Yet community health plans need not follow
existing political boundaries, nor, like school districts, serve contiguous
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geographical areas. In fact, like magnet schools, they may cover indi-
viduals from disparate parts of a region who are willing to travel for
health services. This means that individuals would not necessarily be
locked intoacommunity towhich they feltthey did notbelong. Further-
more, there are groups of people who live in physical proximity and do
identify themselves as a viable community—such as Mormons, lesbi-
ans, Haitians, etc.—who certainly would be able to create acommunity
health plan. In such communities, preexisting organizations can serve
as the nidus for these plans. This would also provide the impetus for
individuals who share certain affiliations, such as union membership
oracommon community hospital, to explore whether they indeed did
form acommunity of members who share a deeper vision of life.

Giventhegovernmental and economic policiesagainstcommunity
participation over the last century, it is unreasonable to expect that
community participation will occur immediately. Indeed, | readily
acknowledge that some individuals may be willing to accept the most
convenient planwith the fewestobligations for participation available.
Nevertheless, it is possible that when hard or controversial policy
choices—about abortion or terminating life-sustaining care or organ
transplantation—come before the community health plan, these more
passive individualswill realize the importance of participation intheir
community. As Michael Walzer of Princeton’s Institute of Advanced
Study has reminded us, all we can do is provide individuals with the
opportunity—that is, an on-going forum and positive incentives—to
participate in community identification and deliberation. It is in the
nature of such activities that they cannotbe forced upon people. Finally,
it must be acknowledged that in rural areas, where the population
density is low, it will be more difficult, if not impossible, to constitute
communities of shared conceptions of the good. | know of no general
solution to this problem.

THIRD: MEMBERSHIP WITHOUT DISCRIMINATION

Daniels’ third challenge is whether communities should be able to
excludeindividualswhoagreetoabide by their policiesbutdo notshare
their conception of the good. To answer thischarge, | would like to first
discusstherights and responsibilities of group membership. When an
individual is included in a community, he or she must be treated as a
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special memberwithwhat New York University Law Professor Ronald
Dworkin hascalled equal concernand respect. Similarly, the individual
mustaffirman obligationtothe particular others of hiscommunity. Thus
onceinacommunity, anindividual cannotbe discriminated againstor
treated unequally, or else the community will be in violation of the
essential principles that constitute any community.

Membership in a community is inherently both inclusive and
exclusive. If we are going to affirm communities—ones with a shared
sense of identity, not just accidental associations—we must recognize
thatnoteveryone canbeamember. Beingamember of avital community
meansaffirming the common conception of the good, working to further
interpretand refine that conception,and making actual community life
fulfill that conception. Being part of acommunity entails partaking in
this constant interpretive process and therefore can involve a critical
stance. Thiscritical stance differsfromahostile view of the community’s
conception of the good: Hostility entails no obligation or interest in
revising or interpreting the conception ofthe good. Acommunity should
want the critic, but may clearly not want the hostile adversary. On this
basis | suggest that communities should have this power of exclusion
if their vitality is to continue.

If we encourage communities to form and give them powers of
membership, thereare likely to be some that affirm offensive conceptions
ofthe good and exclude individuals on the basis of reprehensible criteria
such as race or religion. As | see it, communities whose notions of the
good are rooted in the denigration of others—white supremacist com-
munities, for example—should be prohibited. In other words, itseems
justifiable to prohibit communities that have conceptions of the good
which treat a race or a religion or certain sexual orientations as inher-
entlyinferior. Nevertheless, Iwould argue thatwe would wantto permit
theexistence of certaincommunities, including ones defined by ethnicity
or sexual preferences, even though their conception of the good might
exclude frommembership individuals who do not share their ethnicity
orsexual orientation. What differentiates these from the white suprema-
cistcommunitiesisthatthey donotclaim those excluded are inherently
inferior. The conception of the good in the lesbian or Hispanic commu-
nity does notrely ondenyingthe value of others. Inany case ofexclusion,
deciding whether denigration or prejudice was at work rather than a
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positive conception of the community’s good will require a process of
interpretation and judgment by State Health Oversight Boards, super-
vised by a national board. But this interpretive process is no different
from the current process of deciding whether hiring practices are
discriminatory. There is nothing in the communitarian sanctioning of
exclusion that differs substantially from the liberal examination of
employment and discrimination. Indeed, noxious weeds which gain
their strength by denigrating others are no more to be condoned by
communitarians than by liberals.

Top Probl enms i n Public Schools, Accord-
ingto Teachers

1940 1992

Tal ki ng Qut of Turn Drug Abuse
Maki ng Noi se Al cohol Abuse
Cutting in Line Pr egnancy
Littering Sui ci de
Chewi ng Gum Rape
Running in Halls Robbery
Dress Code Infraction Assaul t

Congressiaonal Quarterly Researcher 9/11/92
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COMMUNITY ACTION

Police in the Community,
Community in the Police

BRIAN FORST

Taking police out of their patrol cars and putting them back on the
street has become the subject of increasing interest among public offi-
cials across the country. Throughout the 1980s, community policing
was materializing in a variety of forms: foot patrols in Flint, Michigan,
Newark, and Baltimore; neighborhood “mini-precinct” stations in
Houston;and specially assigned community police officers, with decen-
tralized authority and neighborhood meetings in most of these and in
other cities, including Miami, New Haven, Portland, Pasadena, and St.
Petersburg. By 1993, more than 400 cities had adopted some form of
community policing.

In 1990, David Dinkins, Mayor of New York City, announced that
the city would adoptcommunity policing asits “dominant operational
philosophy.” Perhaps the most telling endorsement of community
policing came from the Warren Christopher Commission inthe wake of
the beating of Rodney Kingand the ensuing riots in Los Angeles. While
the performance of police forces in urban areas came under national
scrutiny, the Commission’sevaluation of the Los Angeles Police Depart-
ment (LAPD) prescribed community policing as the way to realign its
discredited force with the community it serves.

WHAT IS COMMUNITY POLICING?

Community policing represents a significant departure from the
“professional” model that has characterized policing since the 1950s.
The professional model emphasizes police responsibility for crime
control, and views citizens primarily as victims, witnesses, or offend-
ers—notas partners. Professional policing stresses adherence to rules,
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features a centralized bureaucracy, and places emphasis on rapid
responses to calls and the effective handling of individual incidents.
Police officers cruise neighborhoods in patrol cars and are alerted to
crimes and problem situations by means of centrally dispatched radio
messages. For this reason, the approach has earned the unofficial title
of “911 policing.”

Thismodellostitssupportas large segments of the publicexpressed
resentment because of what they considered police insensitivity, a
concernaggravated by the distance that developed between the police
force and the public. As most American cities experienced an increase
in visible street crime in the 1980s, police departments drew fire for
offering what many saw as quick-fix or token solutions: for instance,
shows of force in highly publicized drug sweeps, or lectures to school
childrenonthe hazardsof drugabuse. Many maintain that crime cannot
be effectively dealtwith if such programsare grounded in elitist hotions
that place the police above large segments of the community. Assessing
community-police relations following the Los Angeles riots, the
Governor’s Webster Commission reportsummed up the rage the nation
felt over the beating of Rodney King: “There is much deep-seated
hostility, mistrustand suspicioninthisrelationship,and itcries outfor
achange in the old ways of doing business.”

Community policing, in contrast, aims to strengthen officer-com-
munity relationsto preventcrime. This model shiftsauthority from the
supervisory hierarchy to officersonthe beat. By building bridges to the
community—through door-to-door contacts, foot patrols, and the estab-
lishment of accessible neighborhood precincts—officers encourage
residentsand commercial tenantsto cooperate with them on matters of
community concern, and establish the foundations for aworking rela-
tionship. For example, in Takoma Park, Maryland, an officer’s typical
day mightinclude meeting with neighborhood groups, planning crime
prevention strategies with residents, and circulating blotters with up-
datesoncrime patternsand solutions. Partnership isthe core of this new
approach: The safety of the community is the responsibility of both the
police and the citizens. Criminologists Jerome Skolnick and David
Bayley see the distinction between the two models as amatter of carrots
and sticks: “the emphasis on community policing is toward soliciting,
enlisting, inviting, and encouraging, while in traditional policing it is
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toward warning, threatening, forcing, and hurting.”

Inaddition,community policing requiresachange in focus—ashift
from a preoccupation with arrests and crime rates to a concern for the
living conditions of the community. Under the professional model, the
basic mission of policing iscrime control through law enforcement,and
success is defined in terms of crime and arrest statistics. Non-crime
related tasks such as reducing street disorder were considered “social
work,” and such neglected problems contributed to the decline of some
inner-city neighborhoods. Community relationsis oftenseenasaside-
issue—a matter of public image and damage control. In contrast, the
community-policingapproach recognizesthatadepartment’s effective-
nessdependsontheofficers’ commitmentto the community and respect
forall of itsmembers—perhaps eventhe offenders. A growing cadre of
advocates of community policing, including Lee Brown, U.S. drug czar
andformer chiefofthree major police departments (New York, Houston,
and Atlanta), and David Couper, Chief of the Madison, Wisconsin,
Police Department, interpret the mission of policingeven more broadly:
improving the vitality of the community.

DECENTRALIZATION VS. ACCOUNTABILITY

Shifting responsibility and authority from a centralized bureau-
cracytoacop onthe beatgivesofficersthe opportunity toinventcreative
solutionstovaryingcommunity problems. Community police officersin
New York, for example, have dealt with a wide range of concerns: in
Brooklyn, Officer Randy Mazzone worked with residents to seal aban-
doned buildingsinordertoreduce drugtraffickingand related crimes;
and in Manhattan, Officer Carl DeFazio organized tenants of an apart-
ment building to help bring about the arrest and incarceration of a
landlord who had intimidated them with pitbullsand weapons. Other
officers have established evening basketball games to keep kids off the
street, fixed street lights, and towed abandoned cars to create an envi-
ronment that is not conducive to crime.

Yetto many, the idea of decentralization competes with the idea of
police accountability. Critics of thisapproach pointto the demise of the
cop-on-the-beat style of policing that had been the standard mode of
municipal policing until the 1950s. The unaccountability and corrup-

COMMUNITY ACTION 59



tion associated with these foot patrols contributed in large part to their
discontinuance. Proponents of community policing, onthe other hand,
argue that the increased visibility and higher degree of accountability
involved inthisupdated form of decentralization would make corrup-
tion a problem of the past.

One should not underestimate the difficulty of implementing the
changes that community policing entails. It is not simply a matter of
getting officers out of their patrol cars or adding sections on community
policing tothe academy’s training manuals, butin trying to change the
way officers, citizens, and social workers see their roles in maintaining
safety. Community policing holds that citizens are no less responsible
fortheir safety than police officers; each neighborhood should be more
self-reliant in ensuring its own safety. “If citizens don’t do more for
themselvesand social agencies don’t pick up the slack, itwill be difficult
todocommunity policing with the current resources,” explains Robert
Trojanowicz, director of the National Center for Community Policing.
Whetherand how itis possible to bring about such attitudinal changes
remain to be seen.

DOES ITREDUCE CRIME?

Anothercommon concern of critics is whether community policing
substantially reduces crime. Does an officer’sconcern aboutabandoned
cars, poor lighting, and the welfare of the residentsin hisor her beatcome
attheexpense of crime control? A recentsurvey of residents of Madison,
Wisconsin, conducted by Mary Ann Wycoff of the Police Foundation
suggeststhatitdoes not. Following an experimental period of commu-
nity policing, these residents perceive robberiesand burglariesto be less
of a problem than they were under conventional policing. Yet is this
enhanced feeling of security backed by a decrease in crime statistics?

Police Foundation researchers found that these beliefs have modest
empirical support. In areas patrolled by community police officersin
Newark in 1985, researchers found a decline in Part | crime rates (the
aggregate of homicide, rape, robbery, aggravated assault, burglary,
larceny, motor vehicle theft,and arson) and in personal crime rates, but
notincontrol areas. And arecent LAPD study on the Foothill Division
of Los Angeles found that burglaries and rapes had dropped in the 18
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months the community policing program there had been in effect.

Although conclusive evidence of asignificant decrease incrime due
tocommunity policing isyetto come, the benefits such aprogram brings
the community extend beyond crime statistics. Almost every study on
community policing has shown that residents feel a heightened sense
of security. Their living conditionsimprove, whether due to decreased
drugtrafficand sealed abandoned buildings, or to the ousting ofabully
landlord. Mostofall, the rapportbetween the community and its officer
is strengthened. This is not a benefit easily measured by statistics.

A BRIDGE TO THE COMMUNITY

OfficerJoe Balles of the Madison, Wisconsin, Police Departmentis
a case in point. One of the many 1980s converts to the principles of
community policing, Officer Balles volunteered for one of the department’s
ten community policing assignmentsin 1989. While Madisonis largely
anupper-middle class university town, many of itsresidents live in low-
income apartmentsthatare commonto Chicago, Milwaukee, and other
urban centers in the Midwest. Officer Balles’ beat is such a neighbor-
hood—a six-block apartment complex that houses some 2,500 people,
about55 percentlow-income African-Americans. The crimerate inthis
complex is substantially higher than for Madison as a whole. Eight
people were shot there in 1991, and one was killed; burglaries and
robberies occur far more frequently there than in most other neighbor-
hoods of the city.

Officer Balles operates out of a converted apartment space in the
complex. He spends much of histime walking his beat,and much ofthe
rest of the time chatting with residents in his office. Once a month he
convenes a meeting with rental property managers, owners, and the
building inspector to exchange information about crime and crime-
related conditions in the neighborhood. When a problem such as an
abandoned car or inadequate lighting surfaces, Balles tries to find a
solution from the managers and owners, or from the city. If the city
bureaucracy isunresponsive to a public-works problem, a story about
the problemislikely toturn up inthe newspaper or ontelevision. Officer
Balles, in short, takes on problems that conventional patrol officers do
not.
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In turn, the bonds developed with the community benefit Balles’
work in ways that would not necessarily happen if he were a conven-
tional patrol officer. In June and July of 1991, Racine and Milwaukee
were experiencing a wave of armed robberies by a 29-year-old man
recently released from prison. When the man showed up atarelative’s
apartment in Balles’ beat, he received a discreet call from the relative,
with whom Balles had previously developed a close relationship. The
offender was arrested, and the one-man crime wave was ended.

It is incidents like this that have made community policing a
growing trend in police departments nationwide. As then-New York
City Police Commissioner Lee Brown stated ina 1991 Harvard Business
Reviewinterview: “The better your relationship with the people, the more
informationyou’ll get.” And asoneresidentin Southeast Washington,
D.C., reports of her neighborhood’s community policing efforts, the
approach benefits both sides of the partnership. “United by the purpose
of improving the quality of life in our neighborhood, we became a
community.” Indeed, although studies do not yet conclusively prove
that community policing reduces crime, it helps bring officers and
community memberscloser together and reduces resentment, aworthy
end in itself.

Separation vs. Accommodation of
Religious Practices

Neal Conan (Host): The Supreme Courtwill hear argumentstoday
intwo importantcasesinvolving freedomofreligionand the separation
of church and state. For some time now the increasingly conservative

A. 135,000 kids take guns to school daily.
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courthassignaled itsdiscomfortwith the standard setby amore liberal
court22yearsagointhecase Lemonv. Kurtzman. Thatdecision barred
any state action to entangle the state with religion or advance religion
in any way. It’s resulted in Supreme Court decisions invalidating
numerous schemes to aid parochial schools. The cases argued today
appear to offer the courtan opening to reverse or modify that decision.
NPR Legal Affairs Correspondent Nina Totenberg reports.

Nina Totenberg: The firstand probably the more important of the
two casesinvolvesadeafyoungsterin ArizonanamedJim Zobrest. Jim
attended publicschoolsthroughthe eighth grade, butwhen he reached
high school he and his parentswanted amorereligiousatmosphere. He
transferred to the local Catholic school and his parentsasked the public
school district to pay the $8,500-a-year cost of having a sign-language
interpreter for Jimatthe Catholicschool. The Zobrests pointed out that
under the Federal Education of the Handicapped Act, deaf children
havearighttofree,appropriate education, either in their public school,
orifthey goto private school, they’re entitled to reimbursementfor the
cost of any special services they need. But the local school district and
the state attorney general concluded that to pay for a sign-language
interpreter—atJim’ssideall day long—inapervasively religiousschool,
would unconstitutionally entangle the taxpayer's money with the
church and would create a symbolic union between church and state.
Thelower courtsagreed, and the Zobrestsappealed tothe U.S. Supreme
Court, which will hear the case today.

Mrs. Zobrest argues that denying her son a publicly-funded sign-
languageinterpreterinareligiousschool isnothing more than discrimi-
nation against her son and his choice of a parochial school education.
And, she maintains, thathad he goneto a private, non-religious school,

© Copyright National Public Radio ® 1993. The news report by Nina Totenberg was
originally broadcast on National Public Radio’s "Morning Edition* on February 24, 1993,
and is used with the permission of National Public Radio. Any unauthorized duplication is
strictly prohibited.
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he would have been entitled to a publicly-funded sign-language inter-
preter under the federal law.

Mrs. Zobrest (Mother of Deaf Child): We see it as a handicapped
child who is entitled to services, and no money will be going to the
Catholic school, the Catholic church—no money will be going any-
where near anything or anybody that’s going to promote the Catholic
religion. Thisisaservice for Jim that will make it possible for himto be
educated. This—all the interpreter does—we like ittoahearing aid—all
theinterpreter doesistake the spokenword and transformitintoaform
that Jim can understand. Again, like a hearing aid. And the state of
Arizonawould provide Jim—if he needed it—would provide himwith
ahearingaid, butthey wouldn’tlimithimastowhere he could wear the
hearing aid.

Totenberg: But Steven Green of Americans United for Separation of
Church and State countersthatasign-language interpreter is different
from a hearing aid. First, the interpreter is a human being. Second, the
interpreter does not translate verbatim, butinterprets concepts.

Steven Green (Americans United for Separation of Church and
State): What we [are] involved with here isasign-language interpreter
whoisgoingtobewiththe studentthroughoutthe school day, interact-
ing with the student during class, outside of class, participating in
conversations, discussions and, most importantly, from our perspec-
tive, also translating and participating in the instruction of religious
education and in worship services.

Totenberg: ‘What does that matter,” responds University of Chicago
Law Professor Michael McConnell, who’s filed a brief in the case on
behalf of several major religious groups.

Michael McConnell (University of Chicago Law Professor): If Jimmy
Zobrest had decided to go to aschool that specializes in Afro-centrism
or hassome otherideological or philosophical bent, he would have been
entitled tothe interpreter thereand the interpreter would have provided
precisely the same sortofservices. The questionis, why would anyone
think that the First Amendment requires discrimination against reli-
gion?

Totenberg: Steve Green responds.
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Green: Well, | believe the constitutional distinction is that, that the
First Amendment does in some instances require distinction between
religious speech and other forms of speech when the government is
involved in that.

Totenberg: The Zobrest case is sufficiently significant that it has
attracted friend-of-the-court briefs from dozens of groups. Asking the
court to uphold a strict separation between church and state are such
groups as the B’nai B’rith Anti-Defamation League, the American
Jewish Committee, the National School Boards Association, and vari-
ouscivillibertiesgroups. Onthe othersidearealarge number ofreligious
groups, ranging from the Mormons to the National Association of
Evangelicals. Many are asking the court to modify or overrule its
landmark Lemon v. Kurtzman decision in which the court strictly
forbade any state action that advances religion or entangles the state
with religion. They say that under the Lemon rules, the court has
automatically invalidated student-aid measuresthatonly incidentally
involve religious schools. And they want a rule of neutrality toward
religious and non-religious schools alike. The argument between the
twosidesisbestillustrated in thiscolloquy between Professor McConnell,
supporting the Zobrests, and Steven Green of Americans United for
Separation of Church and State. First, Professor McConnell.

McConnell: Itis not required to put a thumb on the scales against
religious choices, which is clearly what’s being done in this case.

Green: Thisis not puttingathumb on the scale of religious choices.
Thisistokeepthe government from participating intimately and directly
in the process of inculcating religious doctrine and belief by virtue of
participating in the religious educational process.

Totenberg: When all is said and done in the Zobrest case, the
Supreme Court could simply decide the case narrowly, declaring that
Jim Zobrest was entitled to a publicly-funded interpreter, but that that
does not unduly entangle the state and church business. Or, the court
could make amajor shiftin First Amendment law, modifying or chang-
ingentirelyits1971 ruling. Or, itcould rule againstJim Zobrest. However
it decides, the ruling will be watched closely to see if, for example, the
court would be willing to approve the use of vouchers at parochial
schools. Inshort, the ripples from the Zobrest case could be far-reaching.
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A second case being argued today has rearranged many of the
organizations in the Zobrest case, placing some of them on different
sides. The second case involvesa New Yorkschool district that opened
its classrooms after-hours to general civic, social, and recreational
activities. But the school district did not allow religious activity on its
grounds. When the Lamb’s Chapel and Evangelical Sect requested
permissiontoshowaseries of moviesatthe local high school, the school
board refused permission,and Lamb’s Chapel sued. The churchclaimed
that once the school board had opened its door to other public groups
after hours, it had created a public forum and was discriminating
againstreligiousgroups, depriving themoftheir First Amendment right
tofreeexpressionand freedomofreligion. Professor McConnell sees the
Lamb’s Chapel case and the Zobrest case as related.

McConnell: Atbottom, theissue inboth casesiswhether we’re going
to have an interpretation of the First Amendment which requires dis-
crimination against religion, religious institutions and religious mes-
sages. My hope is that the cases will be consistent and that they’ll both
hold the discrimination against religionis not part of our constitutional
heritage.

Totenberg: But Steve Green of Americans United for Separation of
Church and State, sees the cases as completely different. Americans
United, which opposes the Zobrest request for a publicly-funded sign-
language interpreter, supports the Lamb’s Chapel inits request to use
school property after hours.

Green: This auditorium is not any different from any other civic
auditorium at this particular point in the day. And so, by virtue of the
government discriminating against the religious group, against the
church, they, infact, are violating the establishment clause and possibly
the free-exercise clause. That is different from the Zobrest case, where
you have the government intimately involved in the religious educa-
tional process.

Totenberg: The Supreme Courtisexpected to decide the Zobrestand
Lamb’s Chapel cases by summer.
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Editor's Note: OnJune 7, 1993, the Supreme Courtruled in favor of the
Lamb's Chapel and Evangelical Sect. In a 9-0 decision, the Court held
thatthe First Amendment forbids the governmentto discriminate against
the expression of viewpoints based on content. On June 18, 1993, the
Supreme Courtruled that the Constitution permits using government
money to pay for Jim Zobrest's sign-language interpreter. The lower
courts muststill decide, however, whether the school districtwas legally
obliged—as opposed to constitutionally permitted—to pay for the
service in a parochial setting.

We Never Passed Around the Hat...

We did not raise subscription rates despite
hi gher costs. But today we are asking for your
hel p: Pleasetell your friends about us! Consi der
subscriptions for your favorite intellectuals
somewhere in college, or help us build up our
conmuni ty i n ot her ways. Donations (whi ch are tax
deductible) are a great help in allowing us to
expand t he di al ogue. (NMake checks payable to the
Conmunitarian Project, the Center for Policy
Resear ch, 2020 Pennsyl vani a Ave., NW Suite 282,
Washi ngt on, DC 20006.) Many thanks.
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FROM THE COMMUNITY BOOKSHELF

Mayberry Revisited?

Thomas E. McCollough: The Moral Imagination and Public Life:
Raising the Ethical Question
Chatham, NJ: Chatham House, 1991, 176 pp.

Reviewed by Yehudah Mirsky

The problem with Western civilization, Leo Strauss once said, lies
initsroots: the Greeks talked about morality and didn’tdo it, while the
Hebrews did it but never talked about it. In other words, our moral
tradition derivesfromthe Bible, while the philosophical language with
which we discuss politics and morality comes from the rationally-
minded Greeks. In The Moral Imagination and Public Life, Thomas
McColloughtriesto bring the two back together, relating the language
of politicsand morality to the ways in which we actually live. Atatime
whenthe Americancovenantincreasingly islosingits hold onthefaith
and hope of itsadherents, this book, despite its flaws, makesavaluable
and hopeful contribution.

McCollough’s chief complaintis with the policy-making model of
public life of liberal individualism, based on the amoral and alienating
mind-set of economics. In that model, “the public interest...is defined
simply in terms of public preferences expressed in opinion polls
and...valuesaretreated asinterests.” Inits place he proposesthe “moral
imagination...the capacity to empathize with others and to discern
creative possibilitiesforethical action.” And this process of discernment
is to proceed through “the ethical question” by which he means that
which “impelsmembers of the civilcommunity to reason together about
the good, right, and fitting on the basis of what we know and value in
order to engage in responsible action.”

The key term is “value.” Values, he writes, are communal, arising
outoftherealitiesof our livesas parents, children, friends, co-workers,
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worshippers, hobbyists, orinother words, full-fledged human beings.
Yet the language of American politics, rooted in the liberalism of John
Locke and other Enlightenmentthinkers, focuses narrowly on the lone
individual of the marketplace, the consumer, pretending that valuesare
things we pick off a shelf and use, like a CD player or canned peas.
Drawingon Isaiah Berlin’swell-known distinction between “negative”
and “positive” liberty, (the difference between freedom from the state,
and the freedom to become the fulfilled person of your imagination),
McCollough argues that by celebrating the former and neglecting the
latter, modern American society has reduced itsmemberstoanatomized
mass, ripe for the depredations of advertising and even more sinister
forms of manipulation and control.

Yet, headmits, simply tryingtorecreate animagined Mayberry-like
vision of small-town community ismisguided. (In fact, as | remember it,
there were few, if any, African-Americans in Mayberry, and Andy
Griffithborelittle resemblance to his real-life colleagues like Bull Connor
and Sheriff Clark.) We need to find a middle way between what the
abstruse-though-profound Germanthinker Jurgen Habermashas called
the “systemworld” of money and power and the “lifeworld” of careand
intimacy. The key metaphors of our public life must not be the market-
place, butthe publicsquare, notconsumption butcitizenship. We need
to recapture public deliberation from the lawyers, interest groups,
lobbyists,and TV networks that have dulled our sensesand drained the
“We” from “the people,” and involve ourselves in decision-making for
the “publicgood,” for “whatis necessary inorder for personstoflourish,
to have what they need to develop and expand their mental powers,
skills, sensitivities and moral imagination...this is the aim of public
ethics.”

Although | am in fundamental agreement with much of what
McColloughsays, | found myself often feeling uneasy as| read along. In
condemning liberalism in the abstract for its very genuine flaws,
McCollough risks forgetting the long, hard historical struggle of the
risingmiddle classes (and their intellectual champions) for dignity and
autonomy over and against the feudal authoritarianism of the Old
World. And though the rapacity on display in the 1980s was striking,
we ought not lose sight of the ways in which liberal economics has
created wealth and enriched people’s lives.

Inaddition, McCollough’sembrace of the ideal of “positive liberty”
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gives me pause. Mere “negative liberty,” he says, does not adequately
safeguard social welfare and is often used to justify the wretched excess
of robber barons pastand present. | have no quarrel with his statement
that “positive liberty entails access toemploymentand adequate means
of life.” But he adds that it also means “protection against interference
with the requirements of self-development.” Yet is personal develop-
ment and fulfillment the business of the state? Linking the warm and
fuzzy notion of community to the inherently coercive idea of the state
seemsarisky proposition, especially after the long experience of totali-
tarianism. McCollough does say that the totalitarian danger lies in the
atomized mass society “arising out of the vacuum of community” and
leaving nothing between individuals and the state. The point, then, is
notforthe statetobe akinder, gentler learning environment butfor itto
be self-limiting so asto allow personal development through civil society.

McCollough’s concrete discussion of policy, and specifically of
agingand health policiesthatrecognize people’s needs for community
and balance, isvery satisfying. But I was astonished when, of all things,
heinvoked busingasanideal of public deliberation. True, the particular
busing experience he draws on, in Charlotte, was, in his telling, excep-
tionally harmonious for all involved. But it will hardly do to invoke
perhapsthe mostdivisive and counterproductive experimentin social
engineering in America’s recent past. This celebration of busing is of a
piece with McCollough’s denigration of interest groups. (Nearly all of
the groups McCollough enumeratesas truly and disinterestedly acting
inthe publicinterestare identifiably on the left. Now, whatever side you
areon, unlessleftand righteach acknowledge the existence of virtue on
the otherside, we asasociety will getnowhere.) Yes, interestgroupscan
and do often getout of hand. But interestgroups reflect very genuinely
held differencesabout both private and publicgood. Itwould be nice to
wish those divisions away in an oceanic tide of civic-mindedness. But
until the Messiah comes, we are left with politics.

ESPECIALLY NOTED

Harold A. McDougall, Black Baltimore: A New Theory of Community.
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(Philadelphia: Temple University Press, 1993). 244 pp.

Catholic University Law Professor Harold McDougall explores
how Baltimore's African-American “base communities”—small
peer groupsthatshare similar objectives—have struggled for civil,
political, and social advancement. While McDougall’s political
history focuses on four of the communities in West Baltimore—
Upton, Park Heights, Harlem Park, and Sandtown—he believes
these ideas are applicable to urban areas nationwide.

Suzanne Goldsmith, A City Year: On the Streets and in the Neighborhoods
with Twelve Young Community Service Volunteers. (New York: New
Press, 1993). 304 pp.

Suzanne Goldsmith, Director of the Community Service Project of
the American Alliance for Rightsand Responsibilities, chronicles
the nine months she spentworking with the nationally-acclaimed
City Year program in Boston. Her account reveals the successes
and failures of this ambitious community service project that
brings people of different races and classes together for a year of
publicservice.

MaritzaPick, The Sierra Club Guide to Community Organizing: How to Save
Your Neighborhood, City, or Town. (San Francisco: Sierra Club
Books, 1993). 214 pp.

Maritza Pick, a political writer and strategist on numerous suc-
cessful grassroots environmental campaigns, draws on her first-
hand experience in this how-to book for community organizers.
Thebook offersadvice including organizing the firstcommunity
meeting, fund raising, and running for office.

Daniel Patrick Moynihan, “Defining Deviancy Down,” The American
Scholar 63, Winter 1993.

Senator Daniel Patrick Moynihan (D-NY), reinterprets sociologist
Emile Durkheim’s theory of a crime constant in society—that
society expandswhatit meansto be devianttohold the crimelevel
constant. Moynihan warns against the opposite tendency—con-
tracting our standards of deviancy to consider acceptable what
was once considered deviant.

Alvin F. Poussaint and James P. Comer, Raising Black Children. (New
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York: Plume, 1992). 436 pp.

Harvard Medical School's Professor Alvin F. Poussaintand Yale
University PsychologistJames P. Comer answer over 1,000 of the
most common child-rearing questions asked by African-Ameri-
can parents across the socio-economic spectrum. The manual
addresses issues such as racism, interracial marriage, the “main-
stream debate,” and how to stem violence. Though the book was
specifically developed for ablack audience, many ofthe prescrip-
tions offered—e.g., parents should avoid spanking as a form of
punishment—are sound advice for any family.

"This man isn"t here for free drinks, Senator. He wants some answers.""

© Al Ross/ Rothco Cartoons
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BEYOND THE PALE?

Should We Put Them to Shame?

Judges in the U.S. some-
times use shaming to main-
tain civic order—instead of
levyingfines, ormandatingjail
sentences—especiallyforfirst-
time and non-violent offend-
ers. For instance, prosecutors
in Lincoln County, Oregon,
will plea-bargainwithacrimi-
nal onlyifhe orshefirstapolo-
gizes for the crime in a local
newspaper advertisement. In
Singapore, litterbugs—even
those who drop only one pa-
per cup and a paper bag—are
required to do highly visible
community service, such as
picking up trash in a public
park, thus adding to their
chores a measure of public
shame.

Does the punishment fit
the crime? Should shaming be
used at all and if so, under
what circumstances? Would
you, forinstance, insistthatall
drivers display their names
on the side of their cars as a
way of encouragingthemtobe
more responsible? Or would you require this only for those guilty of
serioustraffic violations? Are there other creative ways of encouraging
non-violent offenders to act in amore civil manner?
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COMMENTARY

Of Our Own Making

When tens or hundreds of millions are vicarious witness to a
tragedy of our own making, when these millions come to believe there
isno recourse to solution, there must be a general demoralization. The
world growsthe more damned for our failure to putanend tothe tragedy
in what was Yugoslavia.

Itisatragedy of our own making; atragedy deeply and extensively
personal. Thereisnoblamingthe weather. The oceanand wind currents
and temperatures are not the problem, rather an intentional isolation
and slaughter of men,women, and children. We are as the victims, and
to turn from them is to abandon ourselves.

Our response to the tragedy in what was Yugoslavia has been
shamefully inadequate. The slaughter has gone on, the press has
continually recorded the savagery and suffering, while world sports
fansofasortturnedtofind the reports ofalunatic chess match. Serbians
complain of the difficulties of aneconomicembargo, while following the
chess match and turning from responsibility for their soldiers’ cam-
paign of “ethnic cleansing.”

Possibly it is not sympathy that is lacking, but imagination and
confidence enough to attempt a thoroughly peaceful solution, as a
Martin Luther King or Mahatma Gandhi might have attempted orasthe
noble French General Philippe Morillon tried.

Morillonsimply positioned himselfasaGandhior King between a
people desperately suffering and those who would destroy them. Al-
thoughsucharadically peaceful act did notend Bosnia’s terror, itgave
pause to the destroyers and apparently saved hundreds of lives. Can
such atactic be effectively broadened?

Yugoslaviaisslavery and the Holocaust. Yugoslaviaisadriving of
Armenianstothe desert; Japanese barbarismin Chinaand Korea; terror
and starvation inthe Soviet Unionand Communist China; apartheidin
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South Africa; caste in India.

The tragedy in Yugoslavia is not simply their tragedy, but ours.
Ethnic and racial and gender intolerance is a tragedy of every society.
Possibly, that which is really closest to us is most difficult to recognize
andstudyand resolve. Thatitissuchapersistentand widespread moral
blunting may make us despair of resolution.

A thousand years of hatred can never in itself explain the hatred.
Ethnicand racial difference does notexplainintolerance, foritiswewho
setup the various categories of ethnicity and race to suitourselves. We
choose our characteristic stances to ethnic and racial and gender
differences,and tend to act on these stances with little regard for justice
and compassion.

Muslims and Christians in Yugoslavia are as you and we. But we
can insist they are different, and act as though they are irreconciliably
different. We can even pretend Muslim or Christian children for some
lunatic reason are in need of cleansing for our sake. Wherein springs
such self-destructive thinking?

To avoid responding at this time in history is to avoid all sense of
responsibility for our neighbors, and to grow inevitably more narcissis-
tic, callous to others, and self-destructive. We save ourselves and grow
by continually reaching to others.

Leo and Cindy Rosenberg
Sumner B. Twiss
Providence, R.1I.

Communities and Competition

Jeremy Rosner (“The Healthy Community: Health-Care Reform,
Rights, and Responsibilities,” Spring 1993) argues that a theory of
health-care organization called managed competition might provide a
more communitarian basis for care of patients. | disagree.

Rosnerand | do share the same general diagnosis of the ailments of
standard political analysis of health care delivery. Although many
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assertthatthere should bearightto health care, itis quite clear thatour
Constitution does notaccommodate arightto Rawlsian primary goods
like medical care. The concept of rights in our state is decidedly proce-
dural, circumscribing a negative freedom;itshould notconceptually be
conflated with notions of positive freedom. The right to health care, as
many use it, is much better considered as a social obligation to ensure
some level of functioning for all members of the community. This far
Rosner and | go together.

We also agree that the present nonsystem of health care in this
country fails to evince thoroughgoing commitment to such an obliga-
tion.

Rosner’sanswer is that we should replace the current system with
onethatencourages consideration of health care asaset of community-
held values. Here too we agree. But where we differ is the choice of
therapy.Rosner prefers managed competition asthe vehicle for turning
medical care intoacommunitarianenterprise; | advocate asingle payer.

Managed competitionisaconceptin many ways at war with itself.
Its advocates want to take advantage of market forces to increase
efficiency of medical care, but they alsowant to ensure that the inequali-
ties that occur in any market are abated by management. But can they
have their cake and eat it too?

Consider the twin challenges of cost control and access to medical
care. Managed care gains efficiencies by giving providersincentives to
be more cost-effective. Negative incentivesare bonuses for notreferring
patients to expensive tests; positive ones are bonuses of such referral
whenthetestisespecially well reimbursed. Incentives may lead to lower
costs, but do not appear to induce a sense of community based on
obligation to patients. Moreover, because managed care entities are
meant to compete, it is unlikely that one health care maintenance
organization (HMO)isgoingto letitscompetitors, or its patients know
abouttheincentive devicesitemploys. Therefore cost reductions may be
accomplished through the very uncommunitarian devices of implicit
rationing.

Managed competition mustalso involve notonly price competition,
butalso quality competition. Recentresearch shows thathigher expen-
ditures per case leadsto higher quality care. Aswith any other consumer
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good in the market, some may prefer to pay more for a better product.
Certainly marketadvocates have long pushed for different priced (and
different quality) products in medical care.

But where does this leave those who rely on public purchasing for
their product? Theirs is likely to be the cheapest (and likely lowest
quality) care. How far will the society allow the impoverished to drop
in terms of the health care they receive? All the concerns about access
today rest on the assumption that those without insurance received
inferior care (acontention thatresearch supports). But might not many
ofthe problemswithaccess be repeated inamanaged competition plan
that has a relatively low public floor?

The alternative is a public system. Many of the market incentives
that are part of managed competition can be accommodated by a
Canadian-style single payer with global budgets. If a hospital knows
thatitsbudgetwill notgrow nextyear unless it can produce efficiencies,
it will innovatively set itself to this task.

More importantly, the public system reiterates the communitarian
place of medical care. Itisredistributive in away that managed compe-
tition is not. It ties poor unhealthy citizens to wealthy, healthy ones. It
can also readily accommodate citizen participation. Health-care deci-
sionsthataffect the community, suchasexplicitrationingissues, should
be partofthe discussion by citizens thatare akinto publicinvolvement
in school boards. If we want public input and involvement in medical
care, then why do it through an artifice like the health purchasing
cooperative? Managed competition may have much to offer, but its
reliance on market devices produce only a procedural justice, not the
substantive justice acommunitarian wants from medical care.

Troyen A.Brennan
Harvard School of Public Health
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R.C. CASEVIII

Pornography:
Free Speech vs. Civil Rights?

SHARON J. PRESSNER

Is pornography a form of sexual discrimination that violates the
civil rights of women or is it protected by the First Amdendment? The
central issue in civil-rights litigation is equality under the law. Those
who see pornography as a form of sexual discrimination believe it
creates an atmosphere that promotes the inequality of the sexes. They
point to studies—such as those by Daniel Linz and N.M. Malamuth—
that suggest that pornographic images often provoke rape, domestic
violence, and sexual harassment. Civil libertarians argue that the
pivotal issueis preservingtherighttofree speechand cry outagainstthe
potential for government control of expression. For both sides, the
problemisthe same: How canwe both preventviolence againstwomen
and yet ensure that our First Amendment rights are not jeopardized?

Defining pornography as a civil-rights issue would allow victims
of sexcrimeswho can provealink between the crime and pornography
to sue the producers and distributors of the material for damages.
Legislation based onthisapproachincludesthe “Pornography Victims
Compensation Act,” promoted by Republican Senator Mitch McConnell
of Kentucky, whichwas introduced in 1991 but never reached the Senate
floorforavote. Thisbill would have allowed victims of sexual violence
who could trace the crime to child pornography or obscenity the
possibility of suing the producers and distributors of the material.

Along the same lines, the Civil-Rights Antipornography Ordi-

The Responsive Community intends case studies to be
mat erial for dial ogue. Hence, various sides of
an issue are illumnated without reaching a conclu-
sion.
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nance, which covers all forms of pornography, is the work of feminist
activists Catherine MacKinnon and Andrea Dworkin. Versions of this
ordinance were adopted in Minneapolisin 1983 and in Indianapolisin
1984, and then later repealed—the former was vetoed and the latter
found unconstitutional. Another version is currently under consider-
ationin Massachusetts. MacKinnon enjoyed arecent success in Canada
where, with her legal assistance, the Supreme Court expanded its
obscenity code to include material “that would apparently fail the
community standards test not because it offends against morals, but
because it is perceived by public opinion to be harmful to society,
particularly towomen.” The anti-pornography feministsare supported
in their efforts by conservatives who aim to ban pornography, such as
Phyllis Schlafly and members of the religious right—a rather unlikely
coalition.

PORNOGRAPHY AS A FORM OF EXPRESSION

Pornography, free-speech feminists and civil libertarians insist,
should be protected just like any other form of expression, “no matter
how objectionable or offensive it may be to some or even most of us,” as
the ACLU says. Inresponse to the bill pending inthe Senate, the ACLU
states, “Under the First Amendment, expression cannot be punished or
suppressed unlessitisintended toand willinciteimminentharm.” The
civil-rightsapproach, the ACLU concludes, “might seem attractive but,
like all other anti-pornography measures, it could easily backfire by
empowering the stateto control speech,and to use its power to limitmore
than just the speech we abhor.” Some raise the additional question of
how such an ordinance would treat violent pornographic images that,
arguably, have social value. For example, the movie The Accused uses
explicit rape scenes to convey an anti-rape message. Others fear this
legislationwould allow law-makersto censor any explicit material they
consider offensive, perhapsevenincluding textbooks used to teach sex
education.

Inaddition, law professors Nan Hunter and Sylvia Law submitted
a brief objecting to the Indianapolis ordinance on grounds that such
legislation does a disservice to men by underestimating their self-
control:
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Menare notattack dogs, but morally responsible human beings.
Theordinance reinforces adestructive sexist stereotype of men
asirresponsible beasts, with “natural physiological responses”
which can be triggered by sexually explicitimages of women,
and for which the men cannot be held responsible...

According to Hunter and Law, the end result of such legislation is to
absolve menfromresponsibility for theiractionsand displace the blame
for sexual violence onto the producers of pornography.

Joiningthe ACLU initsoppositionto such ordinancesis the group
Feminists for Free Expression, which includes Betty Friedan, Susan
Jacoby, and Nora Ephron. They contend that women, varied in their
tastesand intheir definitions of sexism, do not require “protection from
explicit sexual materials.” In fact, granting women special protections
implies that women are not able to protect themselves. Others in this
alliance against anti-porn legislation are publishing organizations
such as the American Booksellers Association and the Association for
American Publishers; gay and lesbian groups, whose erotica would
probably be first on the list to be restricted; and proponents of sex
education, whose campaigns against AIDS and teen pregnancy often
use explicit images and materials.

PORNOGRAPHY AS SEX DISCRIMINATION

Theanti-pornordinances attemptto deflect the issue of free speech
by defining pornography in non-speech terms, as “the graphic sexually
explicit subordination of women, whether in pictures or in words,”
depicting women enjoying “pain or humiliation.” However, to invali-
date the Indianapolisordinance, the U.S. Courtof Appealsrelied onthe
categorization of pornography as a form of expression. Judge Frank
Easterbrook apparently recognized the negative effects of pornography
onwomen but ruled that the law was an unconstitutional violation of
the guarantee of free speech: “The state may not ordain preferred
viewpointsinthisway. The Constitution forbids the state to declare one
perspective right and silence opponents.”

Whatisofcentral concern here, say those who would make pornog-
raphyacivil-rightsissue, isthe harmful consequences of pornography
towomen; pornography, therefore, is an issue of discrimination, not a
First Amendementissue. MacKinnon, testifying before Attorney Gen-
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eral Edwin Meese’s Commission on Pornography in 1985, stated:

Because these injuries are disproportionately inflicted on
women, butalso on everyone whomitvictimizes, on the basis
of their sex...we have proposed a new approach: That pornog-
raphy be civilly actionable as sex discrimination and recog-
nized as a violation of human rights.

Civil-rightslegislation does not threaten the freedom of speech through
censorship oramoralssquad, they maintain. Itallows womentoactin
response to proof that they have been harmed.

ISTHERE A LINK BETWEEN SEXUAL VIOLENCE AND PORNOGRAPHY?

Proponentsofcivil-rightslegislation seek to demonstrate the corre-
lation between pornography and violence. Inone experimentconducted
by Daniel Linz, groups of college-age maleswere shown five extremely
violentR-rated commercial filmsand were told to rate aspects of the film
and their own mood. This study showed that the men soon became
desensitized to the violence against women; they rated the fifth film as
less offensive and degrading, and even found some of the material
humorousand enjoyable.

N.M. Malamuth and colleagues conducted studies that show that
exposure to pornography depicting violent rapes reduces men’s aver-
sion to rape. They presented an audiotape, using a male voice, of
differentstoriesincluding one of consensual sex and a fantasy inwhich
awoman appearstoenjoy being raped. About 40 percent of the subjects
found the rape fantasy to be very arousing. A similar study found that
30 percent of their subjects were very aroused by both the male fantasy
rape and by another story in which a man assaults a woman.

Inaddition to the social science experiments, advocates of making
pornography a civil-rights issue point to links betweeen violent porn
and sex crimes in some select incidents. In 1988, police found in the
possession of a man accused of raping, molesting, or robbing four
women, nude photographs of other women along with the equipment
he had used to take pictures of some of his own victims; he had asked
atleastoneto “smile pretty.” A 1989 serial murder suspectin Delaware
had a collection of sadistic pornography which portrayed abuses
similartothe ones heinflicted on hisvictims. Infamousserial killer Ted
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Bundy blamed pornography for hisviolentbehavior. Furthermore, anti-
porn advocates point out that police say many similar incidents go
unreported.

Civil libertarians, including the ACLU, are skeptical of such evi-
dence. Researchers in other countries, such as Britain and Denmark,
have found no clear connection between pornographic images and
violence. Rather than encouraging rape, pornography “is an aphrodi-
siac, thatis, food for the sexual fantasy of persons,” writes Berl Kutchinsky,
professor of the Institution of Criminal Science at the University of
Copenhagen. Pointing to the experiences of other countries, Harvard
law professor Alan Dershowitz, writes:

Many countries that have stringent laws against pornogra-
phy—suchasthe Soviet Union, Saudi Arabiaand China—have
high levels of rape and poor records on feminism. Other coun-
triesmoretolerant of pornography—such asthe Scandinavian
and Western European countries—have lower levels of vio-
lence against women and more respect for equality and femi-
nism.

Opponents of pornography also argue that degrading images
encourage men to view women as objects and institutionalize men’s
supremacy over women. The judge who overturned the Indianapolis
ordinance conceded that “depictions of subordination tend to perpetu-
ate subordination. The subordinate status of women, in turn, leads to
affront and lower pay at work, insult and injury at home, battery and
rape on the streets.”

All said and done, the anti-pornography draft legislation leaves
many questionsunanswered. Will itreduce the mistreatment of women?
Will subjecting producersand distributorsto lawsuits diminish sexual
abuse or at least curb the pornography market? How would such
legislation distinguish between various types of pornography—that
with social value, or hard- vs. soft-core pornography? But, before we
dismiss the civil-rights legislative approach outright, can we continue
to tolerate brutal images that may contribute to incidents of sexual
violence against women?
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ABOUT COMMUNITARIANS

When Hillary Rodham Clinton stood up at a lectern in Austin,
Texas, and said, “We need a new politics of meaning,” the audience
wanted to know what sort of politics she was referring to:

“My politics are areal mixture,” Mrs. Clinton says. “Anamal-
gam...Thelabelsareirrelevant. And yet, the political system
andthereporting of itkeep trying to force us back into the boxes
because the boxes are so much easier to talk about. You don’t
have to think. You can just fall back on the old, discredited
Republican versus Democrat, liberal versus conservative
mindsets.”

She likes to think of herself as *“a citizen.” She talks about
“virtue” and “personal responsibility” and “being connected
to a higher purpose.”

...[She says] people need to think of others, instead of them-
selves. Excessive individualism and materialism must give
way toselflessness. This meansthatbean-counting and rights-
based liberalismwill probably need toend. People need toserve
each other, and serve their communities, distinguish them-
selves by social activism and caring. Virtue needs to be re-
warded by government. Personal responsibility needs to be
rewarded by government. The Me Decade must give way to the
We Decade.

“The 80’s were about acquiring—acquiring wealth, power,
prestige,” Mrs. Clinton said aweek before her father’sdeath. “I
know. | acquired more wealth, power and prestige than most.
But you can acquire all you want and still feel empty. What
power wouldn’t | trade for a little more time with my family?
What price wouldn’t | pay for an evening with friends? It took
adeathly illness to put me eye-to-eye with that truth, butitisa
truth that the country, caught up in its ruthless ambitions and
moral decay, can learn on my dime.”

...[Mrs.] Clinton herself says she has been most influenced by
the writings of Vaclav Havel and communitarian political
philosopherWilliam Galston—formerly a University of Mary-
land professor—right under her nose in the Clinton adminis-
tration. Galston, who wrote “Liberal Purposes,” which was
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published in 1991, is now the deputy assistant to the president
for domestic policy, and well known for his arguments that
liberals should take the issues of virtue and character more
seriously, instead of ceding them to the right wing.

Martha Sherrill, “Hillary Clinton’s Inner Politics,”
The Washington Post, May 6, 1993.

Enola Aird, chairwoman of the Connecticut Commission on
Children, contends: “It’s a false question to ask what rights
need to be given up. The emphasis has to be on shoring up
personal and shared responsibilities. | don’t want to argue for
anyonetogiveuptheirrightstodothings, butlthink there has
to be a better balance.

“I’'mnotwhite...and I think communitarianism has along way
togo.Butlfindittobelogical, honest,and long overdue,” says
Aird, who is African-American and co-author of the new
position paper on the family.

Sixyearsago, she leftthe workplace to returnhometo raise her
children—she works for the commission on avoluntary basis.
The move wasdifficultinacountry where, she says, misplaced
values, financial pressures and federal tax laws *“conspire
against the family.

“In this country, we will not even try to help families until
they’realmostatdeath’sdoor....But I see moreand more people
whoare committed to reviving this ethic of shared responsibil-
ity to children and family and community.”

Now, says Aird, mothers and fathers are taking time off the
treadmilland leading agrassroots movementback toward the
home.

“Youlookatsome ofthework being done inthe publichousing
projects. They’re saying, ‘We have a right to live here, but we
don’t have the right to trash the place.’...It’s happening in the
suburbs where mothers and fathers are forming ‘safe home’
groups. The parentssay toeach other, ‘I’ll do right by your kids.’

“I'havetwochildrenwhom I've broughtintoaworld that seems
to be falling apart,” says Aird. “l have no option but to do my
parttoputitbacktogether. It'snotjustmyrighttoself-actualize
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andwork. It'smy rightto be with my children—it’smy rightand
my responsibility.”

Richard Scheinin, “One for All”,
SanJose Mercury News, December 12,1992.

Thevividyellow, whiteand purple early blossoms of springare
suddenly sprouting from the winter ground here. And at the
sametime,amazingly, thereare finally changesblossomingin
the nation’s mentality.

Example One: Amitai Etzioni, the great sociologist of The
George Washington University, is sitting in a small cafe near
The Watergate. He is impassionedly talking about his new
“communitarian” movement, which he dreams will bring
Americans back to a sense of community and to areal balance
“between our rightsasindividualsand our social responsibili-
ties.

.. .At the National Press Club, as I listened to these men and
women speaking of this new paradigm of responsibility and
deliberationand creative activism, three questions occurred to
me:

How do you put responsibility back into people fromwhomiit
hasbeendrained by dependency-creating social programsand
the whole pretentious “rights” network?

How do you deal with a culture where adversarialness (sic)
itself is considered the end and not the means?

How do you replace divisive education with civic education?
Even more, canyou?

Atleastmostofthe speakersseemtoagreethat, yesindeed, these
are the questions. But they all also assured me of what most of
us already know: that there is a tremendous hunger in this
country and in the hearts of its remaining citizens and in what
is left of its sense of community for just such thinking and just
such action.

Community, civic culture, citizenship—they all go together,
and they have all been in substantial part destroyed by the
emphasis on rights instead of responsibilities, perpetual
adversariness (sic) in place of deliberative community,and on
“talk show democracy” in place of citizenship.
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Ifwewantto remainaviableand healthy society, those perversions
of historical human responsibility and community will have to be
addressed and changed. There is no other way.

The hopeful thing is that there are analysts and movements, like
these and many others, who are beginning to say “enough,” and who
finally are offering us alternative visions of our country.

Georgie Anne Geyer, “Classic Style of Citizenship May Be
Blooming”,
The Houston Post, April 4, 1993

Drawing by Gahan Wilson; © 1992 The New Yorker, Inc.
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AUTHORITARIANS, LIBERTARIANS,
AND COMMUNITARIANS

Compiled by Sarah Horton
From the Authoritarian Side:

Fly the Friendly Skies?

What if the U.S. government were to take the “war on drugs”
literally? Richard J. Baum, Republican staff member of the House Select
Committee on Narcotics Abuse and Control, believes that might be the
answer to our drug woes. Comparing cocaine traffickers to the Iraqi
forcesinthe Gulf War, Baum proposes giving federal drug-interdiction
agencies the authority to shoot down planes carrying drugs past our
borders. Arguing that legal constraints have keptairborne traffickers off-
limits despite their cargo constituting a “grave security threat,” he
writes:

Nothingshortofdirectforce issufficient to deter the pilotswho
routinely shuttle their deadly cargo of processed cocaine be-
tween the eastern coast of South Americaand the Caribbean...
If the US government initiates a “shoot-down” policy against
trafficking planesin international airspace, then other govern-
mentswill likely take similar action withintheirownborders....

Unfortunately, Baum concedes, there is one little hitch in his plan:

Of course, the mostimportantdrawback of using force against
airbornedrugtraffickersisthe chance of making amistake—of
shooting down and possibly killing individuals who are not
involved inthedrugtrade. Thoughadegree ofriskisinevitable,
it must be remembered that such risk is always involved in
serious operations of law enforcementand national security....

Sorting outthe good guys from the bad guys can be difficult for air-
interdiction agencies because drug traffickers are able to mix in with
hundreds of other small aircraft on legitimate flights.

How does Baum propose to distinguish drug traffickers from other
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smallaircraft? Drugtraffickersletloose their cargo from the hold of their
planessince theyrarely land to deliver the goods. Therefore, he reasons,
alaw-enforcement officer could be required to witness the drop-off, or
perhaps the drugs could be recovered and tested before the shooting
wereauthorized. Finally, protocol would require thatdrug-interdiction
agentsattemptby radioto persuadethe pilottoland andfacetrialinthe
U.S. rather than biting the bullet. We wonder how Baum would feel
under this policy if he were apassenger inalightaircraft with abroken
radio....

Hemisphere, Summer 1992

Thanks to the N.R.A....

Democratic Congressman Charles E. Schumer of New York, chair-
man of the House Subcommittee on Crime, has puttogether this thank-
you list on behalf of criminals and gun runners:

= Thankstothe N.R.A., the Bureau of Alcohol, Tobaccoand Firearms
(A.T.F.)—theagency responsible for tracking down gunwielding
criminals—is prohibited from computerizing and even unifying
gun-ownership records thatcan be used to trace weapons found at
crime scenes. The police, instead of using computers as they do
when hunting stolen cars, are forced to send people to every gun
shop in ajurisdiction to check records manually.

< Thankstothe N.R.A., even though the sale of new machine guns
was outlawed in 1986, anybody can buy one made before 1986.

= Thankstothe N.R.A.,despiteafederal lawthat prohibits convicted
felons from buying guns, in 1986 Congress was pressured to pass
a law requiring the A.T.F. to process applications from felons
seeking to waive the prohibition.

= Thankstothe N.R.A.,the A.T.F.isprohibited fromresearchingthe
effectiveness of using taggants in explosives. Taggantsare acheap
andtechnologically feasible microscopic additive thatwould help
investigatorsatcrime scenes—Ilike the World Trade Center bomb-
ing—trace the explosivesinvolved.

= Thanks to the N.R.A., federal officials must give a gun dealer’s
license to any applicant within 45 days even if they cannot com-
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plete a background check. So dogs and dead men have gotten
licenses that entitle the holder not only to sell guns but also to buy
them wholesale from manufacturers, with no questions asked.

New York Times, April 4, 1993

Is this the Police’s Idea of April Fool’s?

Inmid-April, 11 random shootings (three of them fatal) occurred in
the Washington, D.C. neighborhood of Mount Pleasant over a series of
weeks. Despite the fact that the killer kept returning to the same hunting
grounds, the police department’s main lead to his identity was that he
was “emotional, unstable, and unpredictable” and seemed “to enjoy the
attention he was getting.” Considering that the police were apparently
drawing blanks, one would imagine that they would only encourage
citizen effortsto protectthemselves.

On the contrary. Several Mt. Pleasant business-owners who had
been subscribing to a private security company were surprised to
discoverthatinspite of thisnewthreatto their safety, the District police
had ordered their security patrols be stopped. Come again? By law,
privately retained guards are not permitted to patrol public spaces—
and, the police department pointed out, for the patrols to get from one
private property to another they must traverse public land. There had
been no reports of the patrols’ inappropriate conduct, no incidents of
vigilantism—it seemsthe police departmentsimply did not want secu-
rity patrols onits turf.

Washington Post

Annie Get Your Gun

Oregonstate representative Liz Vanleeuwen has proposed a bill to
require mosthouseholdsto ownagunand know how to use it. She sees
itas a crime deterrent: “Criminals who do the break-ins...that involve
your private property, have just learned that it’s a pretty safe way for
them to get whatever it is they want.”

One Portland police officer objected to the bill because it could
contribute tothe problemofgunswinding up inthe hands of criminals.
Observing that many burglaries occur while no one is at home, he
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explained: “Ifthe thief breaks into the home, what they’re going toend
up takingisthe gunandthatgunisgoingtoend up onthe streetsinthe
hands of an irresponsible person.”

An unidentified resident broadened that concern to include small
children. “We have children. My husband has guns, but they’re up.
Nobody could getto them, but most people would not keep themup to
where children couldn’t get ahold of them,” she said.

CNN News, February 3, 1993

One in Five Americans Unsure Whether Holocaust Occurred

ARoper Organization poll revealed that 22 percent of adultsand 20
percentof highschool students surveyed believeditis possible that the
Holocaust never happened.

Thequestionread: “Doesitseem possible, or doesitseemimpossible
to you, that the Nazi extermination of the Jews never happened?”

“What have we done?” responded Elie Wiesel, the Nobel laureate
who wrote of his experiences in the Auschwitz and Buchenwald
concentration camps, upon hearing of the survey results. “We have been
workingforyearsandyears. | amshocked that 22 percent—oh, my God.”

Press Reports, April 19, 1993

From the Libertarian Side:

Potty Parity or Bathroom Humor?

In Texas, heated debate over restroom equality and the niceties of
bathroom etiquette have wound their way from the powder roomonto
the House floor. A measure, informally dubbed potty parity, aimed at
thinning out the waiting lines for women’s restrooms, has passed the
Senate and has worked its way through the Texas legislature.

Denise Wells, a House legal secretary, is partly to credit for this
legislative achievement. Faced with being number 31 in a line for the
restroom ata Houston concert, she chose analternative route torelief—
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the men’s room, and faced subsequent arrest.

This potty offender literally brought the House down—on her side.
Backed by research that has concluded women require twice as much
timeasmen foravisittotherestroom, the measure would mandate that
convention halls, sports arenas, and all large public facilities under
construction as of January 1994 provide twice as many women’s
restroomsasmen’s. Ifthe billissigned into law, Wellswill be able to look
forward to shorter lines for the ladies’ room.

Yet the demand for restroom equity has not gone over lightly.
Women may havetowaitinlonger lines, men’srightsgroupscountered,
butwhataboutthe ladies’ plusherfacilities? It seemsthat Texas Fathers
for Equal Rights has just been waiting for the chance towhip outitsown
restroom wish-list, topped by couches and full-length mirrors.

For the Austin branch of the National Coalition of Free Men,
however, theissueisnot preening but privacy. The Coalition demands
more stalls—with doors.

“Texas men are no longer turning the other cheek about so-called
“potty parity,”” said Hugh Nations, spokesman for the Coalition. “We
don’twant to be treated like cattle. No longer will we stand for having
to urinate in herds at troughs.”

Where do they find the time?

Press Reports

ACLU Objects to Campaign Finance Reform

The ACLU hasfiled alawsuittooverturnaDistrictof Columbialaw
that limits campaign contributions to candidates for District elective
office. One of the nation’s strictest limits on campaign contributions,
Initiative 41 was approved by a landslide vote last November, and
would restrict donations to candidates to $100, or in some cases, $50.
Before the law went into effect in March, District mayoral candidates
wereallowed to collectamaximum of $2,000 from an individual donor.

Supporters of the measure say it will prevent wealthy special-
interest groups from unduly influencing politicians, and that it will
allow grass-roots candidates a fair chance against incumbents.
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However, the ACLU restsits case on the grounds that the measure
is unconstitutional, because it limits the freedom of expression of
political preference. Other opponents object that the measure will make
special interest donations harder to regulate.

The Washington Post

First Down... and $1 Million to Go

When TawanaHammond, a17-year-old girlwho had never played
organized football, tried out for Maryland’s Francis Scott Key High
School team three years ago, the school’s lawyers advised the school to
let her compete anyway. They pointed to Title IX, which forbids sex
discrimination in schools that receive federal funding.  Yet when
Hammond was tackled in her first scrimmage and faced injuries that
required theremoval of her spleen and half her pancreas, the school felt
her pain. Claiming thatthe school did not properly inform her of the risks
associated with football, Hammond has tackled the school with a $1.5
million lawsuit.

Press Reports

In Search of Stress Cases

In California, lawyers prowl outside factories after layoffs have
been announced, trying to recruit stress cases. Workers only
have to claim that 10 percent of their anxiety is job-related to
collect benefits. One L.A. clinic even offers the workers’ comp
equivalent of frequent flyer miles—a free trip to Las Vegas for
anybody who visited the clinic 30 times in three months.

George F. Will, Newsweek, December 14, 1992

The Fear of Responsibility

Seventy-one percentof those surveyed would donate the organsand
tissuesoftheirloved oneifasked todoso. Yetmany family membersdo
not think of donating organs because of the grief they experience after
such a personal loss. To remedy this problem, many states, including
Maryland, Virginia, and the District of Columbia, have enacted Re-
quired Request laws. According to the Washington Regional Trans-
plant Consortium’s donation guidelines for physicians and nurses,
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these laws “require that health care professionals notify the family of
their legal right to donate organs and tissues.” What’s next—Required
Request laws notifying us of our right to help our neighbors, our right
to care for family, and our right to give to charity...?

Washington Regional Transplant Consortium

From the Communitarian Corner:

One Fraternity’s “Nigger Night”

Amid campus anger at a Phi Kappa Psi pledging activity in which
students were told to dress like African-Americans and clean the
chapter house, the president of Rider College, New Jersey, has sus-
pended that fraternity’s privileges and pressed charges against nine
studentsinvolved.

According to two white students, a member of Phi Kappa Psi had
summoned potential pledgesto the house, told them to emulate Stepin
Fetchit, paint Xs on their foreheads, and clean the fraternity’s kitchen.
Thefraternity member, who has since been suspended for one year, had
called these activities “Dress Like a Nigger Day.”

Inaspecial meeting of students, faculty, and administrators, Presi-
dent)J. Barton Luedeke announced the college had decided to suspend
Phi Kappa Psi’s pledging privileges and require members to attend
“diversity training” workshops.

“Anything of this nature is beyond what this campus community
can begin to accept,” Dr. Luedeke told the audience. “I share your
frustration.”

In addition, the national governing board of the Phi Kappa Psi
fraternity hasused itsemergency powersto indefinitely revoke the Rider
Collegechaptercharter.

Press Reports

Responsibility for Your Own Health

Every time somebody ends up in a hospital because of a
conditionthatis, webelieve, caused by behaviorsthatthey have
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beenwilling to pursue, you and I help pay for their care. So we
need to try to put some focus on individual responsibility.

Hillary Rodham Clinton, March 11, 1993

Watch that Pistol

A man who learned first-hand the peril of having a hand-gunina
house of children is on a mission to spread that message so that his
misfortune does not befall others.

Like so many others in San Jose’s Hispanic community, Nicolas
Conchas had joyfully ushered in the new year by firing his .22-caliber
pistol into the sky. But the next day, his four-year-old grandson found
the loaded weapon and shot himself through the heart.

“lwanttotell everyonethatitis very dangerousto have gunsinyour
home if you have children,” said Conchas.

Conchaswasthefirst personin Californiatobe charged underalaw
according adults criminal liability if a child is harmed by an unsafely
stored weapon. A municipal court judge reduced the penalty to a
misdemeanor provided Conchas make publicappearancesto discour-
age the same behavior in others.

His public-service activities include speaking out against the His-
panic community’s New Year gun-firing ritual, and addressing the
problem ofviolence atgang-plagued schools, churches,and community
centers.

New York Times, December 31, 1992

Wilder Vetoes Smokers’ Rights Bill

In March, Governor Wilder of Virginia defied one of the nation’s
largest tobacco lobbies by vetoing a bill prohibiting job discrimination
againstsmokers.

The measure would have prohibited employers from firing or
refusing to hire employees or applicants solely because they smoke
while not at their job.

Sayingthatthe smokers’ rightsbill would have made an unhealthy
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practicealegally protected right, Wilder explained: “Smokerswho have
acquired their habit are inflicting in some instances their own whims
and fancies on others, and it is deleterious to health.”

Inaddition, Wilder objected to giving smokersthe samecivil rights
accorded African-Americansand others protected underemployment
discrimination laws. After vetoing the measure, Wilder said, “It is
creating a special class of people that would be given protections that
otherswere notentitled to.”

Anti-smoking advocates praised Wilder for his unswaying stand
despite that Virginia is the nation’s fifth-largest tobacco grower and
Philip MorrisUSA isRichmond’slargest private employer. Thusfar 28
states and the District of Columbia have enacted smokers’ rights laws.

Press Reports

Not hing New Under the Sun

The many, of whom each individual is not a good
man, when they neet together may be better than
the few good, if regarded not individually but
collectively, just as a feast to which many
contribute is better than a di nner provided out
of a single purse. For each individual anmong t he
many has a share of virtue and practical wi sdom
and when they neet together, just as they becone
i n a manner one nman, who has many f eet, and hands,
and senses, sotoowithregardto their character
and t hought.

Aristotle, the Politics
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