INFORMATION LAW

L Introduction

This outline addresses the Freedom of Information Act, the Privacy Act, requests for
testimony and documents in litigation not involving the Umted States (“Touhy” regulations), and
the Federal Advisory Committee Act.

II. Freedom of Information Act (FOIA), 5 U.S.C. §552

A. The FOIA is a disclosure statute that promotes open government by letting the public have
access to federal agency records (including electronic records), except to the extent that some
records are protected from disclosure by nine mostly discretionary exemptions.

B. Implementing Regulations. The statute is implemented by regulations promulgated by each
executive branch agency, and those for HHS are at 45 C.F.R. Part 5 (and for FDA at 21 CF.R.
Part 20).

C. Executive Branch Policy. Notwithstanding the statutory exemptions, the policy for several
years (1993-2001) has been to release properly requested information unless an agency can
articulate a foreseeable harm that would result from disclosure. The Attorney General issued a
new policy on Oct 12, 2001 whereby the Department of Justice will defend agency withholding
decisions unless they lack a sound legal basis. '

D. How does it work?

1. Someone requests a record. HHS treats any request for records as a FOIA request
without requiring the requestor to specifically cite the FOIA.

2. FOIA requests must be answered by FOIA officers (every OPDIV has one). By
statute, the agency has 20 working days to answer the request. If we do not answer within 20
working days, a requestor can claim constructive exhaustion of administrative remedies and sue
the agency for the requested information.

3. When we do answer the request, we are required to release all responsive documents
(in the format requested, if readily reproducible). We can charge for certain expenses, depending
on the status of the requestor and the amount of work required to answer the request. Fee
waivers are available in certain situations. If we claim exemptions, we still have to release any
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reasonably segregable portions of records for which exerﬁptions would not apply.

E. Exemptions

Classified Records.
Internal Personnel Rules and Practices (e.g., audit guidelines).

Statutory Exemptions (i.e., statutes that specifically exempt certain types of records
from the FOIA).

Trade Secrets and Commercial or Financial Information
obtained from a person and privileged or confidential.

. Inter-Agency or Intra-Agency memorandums or letters which would not be available

by law to a party other than an agency in litigation with the agency (i.e., attorney-
client privilege, attorney work-product privilege, and deliberative process
privilege).

Personnel files, medical files, and similar files that would result in a clearly
unwarranted invasion of personal privacy.

Investigatory Records Compiled for Law Enforcement.
Reports related to regulation or supervision of financial institutions.

Geologicai and geophysical information.

F. Why do people sue?

Lack of timely response from the agency.
Search not deemed adequate.

Disagreement over legality of exemptions claimed.

G. Attorney Fees are available if plaintiff substantially prevails

H. Important Litigation note: The agency has only 30 days to answer any properly served
complaint under the FOIA (as compared to 60 days with other federal litigation). If you become
aware that any HHS office has received a complaint, let someone in Administrative Law Branch
know right away. :







