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Significant Recent Litigation

Exemption 1

Weatherhead v. United States, 157 F.3d 735 (9th Cir. 1998), cett. eranted, 527 U.S. 1063, gert.
dismissed on mootness grounds & vacatur granted, 528 U.S. 1042 (1999) -- E.Q. 12,958; foreign
relations harm; 2-1 decision reversing district coust, after in camera inspection by both courts;
ordering disclosure of contents of British Home Office letter to Department of Justice concerning
extradition of two persons to United States; refusing to defer to agency judgment of national se-
curity harm, based upon rationale that "classification decisions are not given deference” unless
agency first makes acceptable showing of harm; appellate court decision vacated.

Exemption 2

Judicial Watch, Inc. v. United States Den't of Commerce, 83 F. Supp. 2d 105 (D.D.C. 1999) --
"Ingh 2", protection of government credit card numbers, based upon "realistic possibility of . . .

misuse and fraud."

Dayton Newspapers, Inc. v. Department of the Ait Force, 107 F. Supp. 2d 912 (S.D. Ohio 1999)

-- "high 2"; medical malpractice settlement figures in agency databases held not to qualify as
"internal personnel rules and practices," even if their disclosure "would compromise the govern-
ment's bargaining position.”

Exemption 3

Times Publ'e Co. v. United States Dep't of Commerce, No. 00-14390, 2001 WT. 10394 (11th Cir.
Jan, 4, 2001) -- holding that Export Administration Act of 1979, 50 U.S.C. app. § 2411, qualifies
as an Exemption 3 statute even though it "lapsed” in 1994,
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Exemption 4

McDonnell Douglas Corp. v. NASA, 180 F.3d 303 (D.C. Cir. 1999), reh'g en banc denied, No.
98-3251 (D.C. Cir. Oct. 6, 1999) -- "reverse FOIA"; holding that release of satellite launch ve-

hicle contract "unit prices” would cause submitter competitive harm by permitting its customers
to "bargain down (ratchet down') prices” and its competitors to "underbid" it, violating Trade Se-
crets Act.

Center for Auto Safety v. National Highway Traffic Safety Admin., 93 F. Supp. 2d 1 (D.D.C.

2000) (appeal pending) -- submissions responsive to agency's "Information Request” merely
describing "physical or performance characteristics of air bags" held not to be "trads secrets”
because they are not "secret, commercially valuable plans, formulas, processes, or devices used
in making preparing, compounding or processing air bags"; submissions held vohmtary under
Critical Mass because agency failed to comply with Paperwork Reduction Act; data not custom-
anly disclosed where disclosures were made only under controlled circumstances; submitters
have not "publicly disclosed" data by putting antomobiles on market where air bags may be
dismantled to leamn this information because such "reverse engineering” would be expensive,
time consuming, and dangerous.

Mallinckrodt Inc. v. West, No. 99-2276, 2000 U.S. Dist. LEXIS 11008 (D.D.C. June 22, 2000) --
"reverse FOIA"; observing that "it is beyond dispute that unit pricing data is required to be sub-
mitted in order to compete for a government contract and would therefore be disclosable," but
holding that rebate and incentive provisions do not constitute unit pricing data; holding that re-
bate and incentive provisions were voluntarily submitted under Critical Mags because Blanket
Purchase Agreement solicitation stated that they "should,” rather than "must," be provided.

Public Citizen Health Research Group v, FDA, 185 F.3d 898 (D.C. Cir. 1999) -- rejecting con-
sideration of any "public interest in safoguarding the health of human [drug] trial participants”
under substantial competitive harm test; competitive harm found where disclosure would result
in eliminating "much of the time and effort that would otherwise be required to market a prod-
uct."

Exemption 5

Klamath Water Users Protective Ass'n v. Department of the Interior, 189 F.3d 1034 (9th Cir.
1999), reh'g denied, No, 97-36208 (9th Cir, Dec. 22, 1999), cext. granted, 69 U.S.L.W. 3162
(U.S. Sept, 26, 2000) (No. 99-1871) (oral argument heard Jan. 10, 2001) -- threshold require-
ment; holding that records submitted by Indian Tribes to agency in course of consultations in-
volving development of Jocal water-management project do not meet thteshold requirement;
even though agency requested advice of Tribes, "the matters with respect to which it sought
advice were matters in which the Tribes had their own interest and the communications pre-
sumptively served that interest.”







