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I. INTRODUCTION \

1. My name is Richard B. ﬁildcr. I am the Foley & Lardner-Bascom Emeritus Professor
of Law at the University of Wisconsin Law School, having served as a member of that faculty
since 1965. My teaching and research has been primarily in the areas of international law and
U.S. foreign relations, and I have written and published extensively on these and other subjects.
Among other positions, I have served as Vice-President, Honorary Vice-President, and currently
Counselor of the American Society of International Law; on the Board of Editors of the
Amerjcan_Journal of International Law, of which 1 am currently Book Review Editor; on the
Advisory Boa{rd of the Institute on the Procedural Aspects of International Law; as Chair of the
International Courts Committee of the Section on International and Comparative Law of the
American Bar Association; as a member of the American Society of International Law’s Panel on
Shtate Responsibility; and am currently Chair of the Committee on Diplomatic Protection of
Persons and Propefty of the Infemational Law Association. Before entering teaching, I served for
a number of years in the Office of the Legal Advise; of =the U.S. Department of State. My
curriculum vitae is appended to this statement.

2. 1have been ésked by the United States of America for my opinion on some of the
international law aspects of the claim of the Loewen Group and Raymond L. Loewen (‘;Loewen”)
against the United States (“U.S.”) for damages for alleged breaches of the North American Free
Trade Agreement (NAFTA), now before an Arbitral Tribunal (“the Tribunal”) constituted
pursuant to Chapter 11 of NAFi"A (ICSID Case No. Arb (AF/98/3), and, in particular, certain
questions conceming the general international law governing state responsibility for the Jawful

treatment of foreign investors as related to that case. In this connection, the United States
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Government has provided me with copies of the following documents in this matter;

The Trial Transcript in the case of Ql’Keefe v. The Loewen Group, Inc., Circuit

Court for the First Judicial District of Hinds County, Mississippi (1995)
“Memorial of The Loewen Group, Inc.” dated October 18, 1999

“Memorial of Raymond L. Loewen” dated October 18, 1999

“Memorial of the United States of America on Matters of Competence and
Jurisdiction” dated February 18, 2000

“Submission of The Loewen Group, Inc. Concerning the Jurisdictional Objections
of the United States” dated May 235, 2000

“Submission of Raymond L. Loewen Regarding Competence and Jurisdiction™
dated May 25, 2000

“Response of the United States of America to the Submissions of Claimants
Concerning Matters of Jurisdiction and Competence” dated July 7, 2000

Final Jurisdictional Submissions of Claimants, dated July 27, and 28, 2000

Decision of the Arbitral Tribunal on Hearing of Respondent’s Objection to

Competence and Jurisdiction, dated January 5, 2001

3. The background, pertinent facts, issues in dispute and positions of the parties in this

matter are fully set forth in the documents cited in the previous paragraph and will be referred to

only as necessary in my statement which follows.



I. THE INTERPRETIVE STANDARD
- 4. Loewen’s claim against the U.S. is based primarily upon its allegations that the U.S.
has violated certain provisions of Chapter 11 (Investment) of NAFTA. In my opinion, the
p_rovisions of Chapter 11 should be interpreted in a reasonable and pra.ctica] way in terms of the
Agreement’s purpose and cor;text, with a view to its prospective workability and effectiveness,
" and consistently with existiﬁg customary international law regarding state responsibility for the
treatment of foreign investment. | |
5. The Agreement contemplates, provides ample scope for, and arguably mandates, such
a broa}dly-based interpretive standard. Article 102(2) and 11? 1(1), in providing the Agreement is
to be interpreted “in accordance with the applicable rules of international law,” implicitly
incorporates the interpretive standards of the Vienna Convention, now generally recognized as
- codifying customary international law in this respect. Article 31 (general rule of interpretation)
of the Vienna Convention provides, as here most relevant:
“1. | A treaty shall be interpreted in good faith in accordance with the ordinary

meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose.

-----

‘any relevant rules of international law applicable in the relations between
the parties.””

Article 32 (supplementary means of interpretation) édds that:

“Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of Article 31, or to determine
the meaning when the interpretation according to Article 31:

(a) leaves the meaning ambiguous or obscure; or

{b) leads to a result which is manifestly absurd or unreasonable.”
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The requirements in Articles 102(2) and 1131(1), indicating that the Agreement is to be
interpreted and applied, not only in accordance with the provisions of the Agreement, but also “in
accordance with the applicable rules of international law”, manifest the intent of the parties that
its provisions be interpreted and applied in 2 manner consistent with, and presumably supportive
of, the contemporary corpus ot: customary international law regarding state responsibility for the
treatment of foreign investment. This mandate is particularly significant in relation to Chapter 11
since various articles in that Cilapter relevant to this matter expressly or implicitly incorporate
specific customary law standards as measures of obligation for the parties. Thus, Article 1105(1)
expressly provides that the parties shall accord each other’s investments a minimum standard of
treatment “in accordance with international law,” and other provisions of Chapter 11 utilize
concepts and standards drawn from the customary law of state responsibility and treaties
regarding the treatment of foreign investment — for example, the provisions of Art. 1102 and
1103 providing respectively for “national” and “most-favored-nation treatment” of foreign
investment, and the provisions of Article 1110 regarding “Expropriation and Compensation”.

6. Since the meaning of some of the provisions of Chapter 11 relevant to this matter are
here in dispute, and the “applicable rules of international law” referred to in Chapter 11 are not
further defined, any interpretation and application of these provisions may appropriately draw not
only on their context and purpose, but also, as appropriate, on supplementary means of
interpretation, as recognized by Articles 31 and 32 of the Vienna Convention. Article 32(b) of
the Convention reflects the settled canon that any textual interpretation should not be either |
“unreasonable” or “manifestly absurd”. In my opinion, the considerations which should be taken

into account in construing the most reasonable and likely intent of the parties with regard to the
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interpretation and application of Chapter 11 include the following:

- ()

(i1)

{1ii)

The objectives cxprcssly set out in Article 102(1) of NAFTA, including, inter alia,
to “(c) increase substantially investment opportunities in the territories of the
part'ies,” “(e) create effective procedures . . . for the resolution of disputes,” and
“(f) establish a frameworic for fL;rther cen coopei'ation and expand and enhance the
benefits of this Agreement.”

The NAFTA parties’ recognition that each of them is a federal state and that they
vary as to their respective division of powers between their federal and state or
provincial governments. While Article 105 obligates the parties to ensure that the
provisions of the Agreement are carried out by their respective state or provincial
governments, all of the parties must have been aware that each would, pursuant to
the processes and constraints provided by its own constitutional structure, have to
implement this obligation in its own way.

The parties’ recognition of the diversity of their legal systems and that each of
them has its own judicial system, judicial procedure and legal culture. Except as
clearly discriminatory or otherwise expressly provided in Chapter 11, it cannot be
assumed that the parties intended, in agrc:eing to NAFTA, to insulate each others’
nationals from the normal risks of private commercial litigation to which their
own nationals doing business or making investments in their own countries were
typically subject; to waive or change their usual judicial processes or ways of
dealing with private commercial disputes simply because the suits involved each

others’ investors; or to require the establishment of any special legal regime
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(iv)

v)

favoring foreign investors over a party’s own nationals. That is, I believe that
NAFTA'’s purposc was and is to create a “level playing field”lamong ﬁAFI‘A
parties’ investors, not to put foreign investors in a privileged or more favorable
position than a party’s own nationals engaged in like activities, or to excuse |
another par;y’s investors from “playing-by-the-rules” of the judicial system and
legal culture in which they choose to participate.

The continued effectiveness and broad acceptability of NAFTA to its parties. The
parties must have believed that the obligations they were undertaking were ones
that they were legally and practically capable of fulfilling. It seems very unlikely
that any of the NAFTA governments would have knowingly assumed, or would
continue their exposure, to risks of substantial financial liability for alleged
breaches of NAFTA which they were legally or practically unable to either
prevent or remedy.

The importarice, not only to the NAFTA parties, but to the international
community generally, of maintaining and strengthening a practical, reasonable,
effective and broadly acceptable structure and fabric of customary international
law principles and rules regarding state responsibility for the treatment of foreign
investment, as well as supporting the extensive structure of treaties that has
developed with respect to the éncouragement of foreign investment. As indicated,
the provisions of NAFTA, and of Chapter 11 more specifically, amply
demonstrate the parties’ intent that it be interpreted and applied in the light of and

consistently with existing rules of applicable international law. While it is true
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that arbitral interpretations of NAFTA .will not constitute internationally legally
binding precedents, they will most likely have at least some — perhaps |
considerable — persuasive and law-influencing effect. Consequently, it is
important that any interpretation of NAFTA’s provisions relating to customary
international law be consistent with, support and strengthen, rather than weaken or

confuse, the customary international law of state responsibility.

[l. DID THE TRIAL CQURT’'S CONDUCT DURING THE TRIAL VIOLATE
ARTICLE 1102 OF NAFTA. THEREBY TAINTING THE VERDICT?

7. Loewcn alleges that the Trial Court, by admi;ting what Loewen alleges was extensive

anti-Canadian and pro-American testimony and prejudicial counsel comment, violated Article
| 1102 of NAFTA, which bars discrimination against foreign investors and their investments. In

my opinion, the trial court judge’s conduct during the trial was fair and unbiased and not of a
nature or consequence as to, if not remedied on appeal, constitute discrimination in violation of
the national treatment standard of Article 1102. |

8. Article 1102(1) and (2) requires each party to accord investors and investments of
another party “treatment no less favorable than it accords in like circumstances to its own
investors™ or their investments, Article 1102(3) makes clear that this requires, with respect to a
state or province:

“_..treatment no less favorable than the most favorable treatment accorded, in like

circumstances, by that state or province to investors, and to investments of investors, of
the Party of which it forms a part.”




As here relevant, I read this article as meaning that the Mississippi trial court judge could not, in
his conduct of the trial, show bias or behave less favorably toward Loewen because of jts
Canadian nationality than he would toward an investor involved in similar activities and a similar
commercial lawsuit from another state of the United States, such as New York or California, or
from another location in Mississippi. I believe that this provision, like all of Chapter 11, must be
construed reasonably and in a practical way so as to proscribe only demonstrable and significant
indications of judicial bias on the basis of nationality, of a nature and ¢onsequence likely to have
affected the outcome of the trial. In my view, the provision does not by its terms, or as
reasonably construed, require that an alien investor’s foreign nationality be kept secret, or that it
cannot even be permitted to be mentioned in the course of the trial. Nor does Article 1102 itself
address other issues of alleged bias, based on considerations other than nationality, such as race,
wealth or simply being non-local or an “outsider”. As I read Chapter 11, complaints of bias on
grounds other than nationality are more appropriately considered under the provisions of Article
1105.

~ 9. In my opinion, the trial court record fails to support Loewen’s contentions that the trial
court judge’s allowance of the testimony and comments Loewen complains of demonstrates that
the judge was biased agair;st Loewen because of its Canadian nationality and that this allegedly
'anti-Canadian testimony and comments so prejudiced the jury against Loewen because of its
Canadian nationality as to have influenced the verdict. I find nothing in the record suggesting
any anti-Canadian bias on the part of the judge. It just is not there! Indeed, at one point the
judge strongly rebukes counsel for an apparent ethnically insensitive remark, stating:

“I'm not going to allow any courtroom where any witness, any litigant is insulted based
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 on race, ethnicity or national origin. I'm not going to have that in this courtroom.” (Tr. at
pp. 4325-26)

Nor do I find support in ihe récord for Loewen’s charge that the judge wrongfully permitted anti-
Canadian testimony or remarks to an extent like.ly to have produced, or reenforced, anti-Canadian
bias on the part of the jury. There were, as Loewen states, various instances in which the
testimony or couﬁsel’s remarks identified Loewen as Canadian — for example, the testimony
concerning Loewen’s practice of inviting O’Keefe and others to Vanc.ouv%r to discuss business
matters. But the record, read in context, indicates that many of these references identifying
Loewen as Canadian were either relevant or simply incidental to the testimony e]i;:ited; indeed,
many of them were brought out by Loewen’s own counse! or incidental to its own presentation of
its case. I would suggest that, in a trial of this length involving a Cénadian corporation, the
presiding judge could hardly have been expected to have kept secret from the jury that Loewen
was a Canadian national; nor, as indicated, do I believe that Article 1102 can be reasonably
interpreted as requiring him to do so. Significantly, Loewen’s counsel never objected to any of
_these identifying references or remarks on the grounds of possible prejudicial effect. Moreover,
even if one accepted Loewen’s contention that at least some anti-Canadian remarks were made in
the course of the trial, these should be considered in the context of éhe entire more tﬁan seven-
weeks and almost 6000 page record of the trial. In my opinion, it is very unlikely that the
) reiativeiy few and brief remarks Loewen cites could, in any case, have had the kind of prejudicial
weight and effect on the jury that Loewen would attribute to them. Finally, I believe that
Loewen’s premise — that the jury had some “latent” anti-Canadian bias or was likely to have been

prejudiced against Loewen by anti-Canadian testimony or remarks - is highly questionable. My
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understanding is that the jury foreman was a former Canadian citizen who had served in the
Royal Canadian Air Force; it scems inconceivable that hc would have been receptive to or
supported efforts to create anti-Canadian bias. Indeed, throughout the trial Loewen’s counsel
elicited testimony of allegedly anti-Canadian advenisements by the plaintiff O'Keefe,
presumably because it believed this jury would disapprove of O’Keefe’s efforts to stimulate anti-
foreign prejudice. Moreover, based on my own experience from a long-standing involvement in
U.S.-Canadian issues, I am confident that most Americans typically hdve quite friendly, rather
than negative or prejudiced feelings toward Canadians, viewing them as “much like Americans”.
It would be surprising if this Mississippi jury felt otherwise. Consequently, I believe that the
references Loewen complains of did not either demonstrate such anti-Canadian bias or have such
likely anti-Canadian prejudicial weight as to have accounted for the jury’s verdict or constituted a
violation of Article 1102.

10. In my opinion, the jury rendered its substantial verdict against Loewen, not because it
had any bias towards Loewen because of its Canadian nationality, but because the jury was
persuaded by plaintiff’s evidence and argument that Loewen was an extremely predatory,
ruthless, dishonest and exploitive company, which was improperly taking advar;tage of both a
long-established local concern and of local people from whom it deliberately cqncealed the fact it
was not locally owned. The record amply demonstrates that this was the thrust of plaintiff’s case.
Thus, the plaintiff’s evidence related principally to Loewen’s predatory and dishonest character
and practices — in particular, the deceptive way it acquired and then concealed its ownership of
well-established local funeral homes and its highly exploitive pricing policies once it had

obtained control of local or regional markets. Certainly, part of the plaintiff’s argument was-that
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Loewen was a non-local or “outside” company, deceptively portraying i;self as a local c;ompany
with local connections and local interests at heart. 1 understand that this. was important in the
funeral home busi;less: bereaved families were more likely to trust long-established local funeral
homes, rooted in the community, not to exploit or take unfair advantage of them at a time when
they were most vuinerable. But this aréument was based on Loewen’s “non-localness”, not its
Canadian nationality; plaintiff’s contentions would likely have been the same if Loewen was
based in some other part of the United States rather than in Canada. To the extent that the
plaintiffs’ case against Loewen was based on the claim that Loewen was a predatory “outsider”,
unrelated to its specifically Canadian or foreign nationality, Loewen received treatment from the
court and jury equivalent to, and certainly no worse than, similarly situated “predatory outside
investors™ from other states of the U.S. outside Mississippi — or indeed from another part of
Mississippi — and would not in terms come under the protection of Article 1102.

11. As previously indicated, Loewen’s counsel failed on almost all occasions to object to
what Loewen now claims was prejudicial and improperly admitted anti-Canadian testimony and
comments. The U.S. suggests that, in accordance with U.S. practice generally requiring that
objejctions be “contemporaneously raised” in order to be preéerved on appeal in the U.S. courts,
Loewen has similarly waived its right to raise such complaints at the international level. 1
believe that Chapter 11 cannot properly be construed as intended to relieve forei gn investors
involved in private litigation in other NAFTA p“arties’ courts, such as Loewen, from abiding by
~ the usual procedures and “rules of the game” normally réquired in such proceedings. And apart
from the possible applicability of the “contemporaneous objection” rule itself, it seems

disingenuous for Loewen to now complain of supposed errors which it never called to the trial

-11-




[P

Ak denieeld 0 R EEAN 0 taeeses e,

- coutt judge’s attention. However, as previously indicated, I find particularly persuasive the

argument that the failure by Loewen’s counsel to object to this testimony or comment suggests
that they themselves did not at the time regard that testimony and comment as seriously
prejudicial or of concern. Indeed, if Loewen’s counsel had considered anti-Canadian bias a
significant problem, it would presumably have sought either a change of venue before trial or
protective measures such as jury sequestration or motions jn limine to exclude such potentially
prejudicial testimony.

12. In conclusion, I believe the record ciearly indicates that neither the trial judge nor the
jury discriminated against Loewen because of its Canadian nationality, and in fact accorded
Loewen treatment no less favorable than they would have accorded a New York or Mississippi-
incorporated corporation involved in a similar lawsuit, as required by Article 1102. Indeed, if

Loewen is correct that the judge’s highly professional and even-handed conduct in this trial

constituted discrimination on the basis of nationality in violation of Article 1102, it is difficult to

imagine any private commercial civil trial involving a foreign investor in any NAFTA country
that will not risk similarly running afoul of Article 1102. In my opinion, NAFTA Article 1102
was intended by the parties to provide a “level-playing-field” by making sure that foreign
inve;tors were not subjected to significant disadvantage, as compared with national investors,
simply on the basis of their foreign nationality. It was not intended to provide an avenue of
recovery for foreign investors subjected to adverse court judgments in private commercial
litigation for reasons unrelated to their particular nationality.

13. As will be discussed subsequently, I also believe that, even if the trial court’s conduct

of the trial is considered to have somehow violated Article 1102, this violation remained, under
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the NAFTA and applicable rules of international law, as yet incomplete and inchoate pending
Loewen’s seeking, but failing to achieve, a remedy through appeal or other appropriate recourse

within the available U.S. state and federal judicial processes.

V. DID THE TRIAL COURT’S CONDUCT DURING THE
TRIAL VIOLATE ARTICLE 1105 OF NAFTA?

14. Loewen claims that the trial court, b){ permitting extensive nationality-based, racial
and class-based testimony and counsel comment, violated Article 1105 of NAFTA, which
ir;lposes a minimum standard of treatment for investments of foreign investors. In my opinion
the trial court’s c01;duct during the trial was again not of such a nature or consequence as {o, if
not remedied on appeal‘, constitute a denial of justice in violation of the minimum standard of
treatment required by Article 1105(1).

15. Article 1;‘105: Minimum Standard of Treatment provides in relevant part:

“l.  Each party shall accord to investments of investors of another party
treatment in accordance with international law, including fair and
equitable treatment and full protection and security.”

As here relevant, the parties agree that this provision in effect incorporates into the treaty the
international law minimum standard of treatment regarding foreign investment, which, inter alia,
establishes state responsibility for certain types of injuries to aliens consisting of, or resulting
from, denial of access to courts or denial of procedural faimess and due process in relation to

judicial proceedings ~ often described as a “denial of justice”. However, as indicated in the

extensive discussions in the parties’ submissions, the precise content of this international
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minimum standard — that is, what kind of conduct by a court constitutes a “denial of justice” so
as 10 impose state responsibility — remains uncertain. In Article 1105(1), the parties have
themselves interpreted the international minimum s“tandard to include *“fair and equitable
treatment and full protection and security.” But, again, the precise meaning and scope of these
phrases remain undefined, either in the Agreement or in custoﬁlary international law.

16. While, as indicated, the precise content of the international minimum standard in
relation to judicial proceedings — what constitutes a “denial of justice” in such cases — is
uncertain, I believe that its general contours as here relevant are reasonably clear. On the one
hand, the concept has been said to broadly embrace a discriminatory, arbitrary or capricious
refusal by courts or other appropriate tribunals to entertain proceedings for the redress of injury
suffered by an alien, undue delay in judicial proceedings affecting aliens, serious inadequacies in
the administration of justice, or an obvious and deliberate misapplication of the law in a case
involving an alien. Thus Article 1105 to some extent overlaps and reenforces Article 1102's
proscription of nationality-based discrimination. On the other hand, it appears accepted that
mere error by a national court does not in itself constitute a denial of justice, absent
discriminatory intent. One classic attempt at definition, indicating this distinction, is Article 9” of
1929 Harvard Draft Convention on Responsibility of States, which provides that:

“A state is responsible if an injury to an alien results from a denia“] of justice. Denial of

Justice exists where there is a denial, unwarranted delay or obstruction of access to the

courts, gross deficiency in the administration of judicial or remedial process, failure to

provide those guarantees generally considered indispensable to the proper administration
of justice, or a manifestly unjust judgment. An error of a national court which does not

produce manifest injustice is not a denial of justice.”

Harvard Draft, art. 9, reprinted in 23 AM. J. INT’LL. SUPP. 133.
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.17. For help in defining the line, or perhaps better, area between these extremes, we
have only a few ciéséic treatises afzd a relative handful of disparate arbitral decisions, many of
which are 75-100 years old. What seems evident, however, from these sources and precedents is
that the international minimum standard has been applied only to those situations in which a
nationai court’s conduct has been very obviously unjust, discriminatory, arbitrary or unfair.
‘Thus, commentators and tribunals have said that, in order to constitute a “denial of justice”, the
conduct in issue must be - the adjectives used to descriﬁe the strictness of the standard vary —
“gross”, "oﬁtrageous”, “egregious”, “flagrant”, “clearly unjust”, a “palpable injustice”,
“manifestly unfair”, or “manifestly iniquitous”. For example, in the Putnam award delivered by
the U.S.-Mexico General Claims Commission, Commissioner MacGregor observed.

“Only a clear and notorious injustice, visible, to put it thus, at a mere glance, could

furnish ground for an international arbitral tribunal of the character of the present, to put

aside the national decision presented before it and to scrutinize its grounds of fact and

law.”

4 RYLA.A. 151, 153 (award of Apr. 15, 1927). Again the Salem award referred to “claims only

[of] exorbitant cases of judicial injustice”, including “obvious discrimination of foreigners
against nationals [and] palpable and malicious iniquity of judgment. . ..” Salem Arbitration
(U.S.-v. Egypt), 2 R1A.A. 1161 (award of June 8, 1932).

18. Conversely, the international minimum standard and concept 6f denial of justice have
generally not beén regarded as embracing those more “garden-variety” and relatively
inconsequential procedural or substantive errors that are endemic in every legal system. For
otherwise, almost every legal case involving an alien might, in practice as well as theory, be

subject to diplomatic complaint and international oversight. As restated in a well-regarded
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American international law casebook:

“It is well-settled that a mere error in a decision or relatively minor procedural
irregularities do not constitute unlawful denials of procedural justice. The injustice must
be egregious. The decision must be ‘so obviously wrong that it cannot have been made in
good faith and with reasonable care’, or ‘a serious miscarriage of justice’ must otherwise
be ‘clear’.” Henkin, Pugh, Schachter and Smit, Jnternational Law (3 ed. 1993) at p.715,
n.3. : ’

Again, Freeman, in discussing in his treatise the issue of irregularities in the conduct of civil

proceedings as a denial of justice, comments:

I “Ample protection against arbitrary violations of the loca! law will normally be afforded
within the State itself by the conventional means of appeal to a superior court. Ruling

l improperly on evidence, erroneously charging a jury, exceeding the decorous limits of
judicial restraint with prejudicial effects for one of the parties (such as openly insulting
the claimant’s attorney before the jury), emotionally addressing the jurymen with the aim

I of kindling their hostility, and the like will usually find rectification in the wisdom of the
reviewing bench, Where this does not happen, there is still left the question of whether
these various deviations from regular judicial activity are sufficiently flagrant to embroil

I the State. For it is generally agreed that mere “minor irregularities” in the course of the
procedure will not justify interposition. As the General Claims Commission put it in the
McCurdy case, “the existence of some irregularities in the proceedings against an

l offender does not necessarily constitute a sufficient ground in itself to justify a
declaration of denial of justice.” This is simply another way of stating that those

I violations of the local adjective law which do not have the effect of vitiating guarantees
exacted by the international duty of judicial protection must be disregarded. But when
does an irregularity become sufficiently gross so as to be considered as a denial of

I justice? :

Obviously, no a priori or general answer to this question can be attempted. . . .

A.V. Freeman, The International Responsibility of States for Denial of Justice (193 8), at

pp. 291-93,

19. Is the phrase “full protection and security” in Article 1105(1) intended simply to
emphasize and reenforce the scope of protection afforded aliens by the international minimum
standard, or was it meant to expand the scope of that protection beyond that normally accorded
by international law? I believe the most reasonable construction is the former - that the phrase is

designed simply to emphasize that the parties are obligated to afford full protection and security
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— in particular, full protection against physical threats to another party’s investors and property —
to the extent required by applicable “intemational law. Clearly, an “international minimum
standard” — as used in the Articnle’s heading — is something less than “full protection and
securit;/” in its most expansive possible meéning. It is unreasonable to assume that any of the
NAFTA parties intended that foreign investments or investors bev guaranteed complete
inviolability, even from the normal legislative, regulatory or criminal or civil judicial processes
of their host state. Indeed, if such an all-encompassing scope of protection was intended, there
would be little need for Article 1105 to establish 2 minimum intemnational standard — for “full
protection and security” would be its own very high standard. In .my opinion, this interpretation
applies similarly tno the phrasﬂe “fair and equitable treatment” in Article 1105(1) — that is, that this
phrase was also intended simply to emphasize and make dc;ubly clear that the minimum
international standard includes fair and equitab]e treatment.

20. Loewen alleges that the trial court committed a “denial of justice™ and violated the
international minimum standard required by Article 1105(1) by permitting extensive nationality-
based, race-based and class-based testimony and counsel comment, and that this testimony and
comment prejudiced the jury against Loewen and accounted for the substantial verdict. In my
opinion, the trial record clearly demonstrates that the trial court, overall, conducted this very
lengthy and complex trial in a competent, unbiased, evenhanded and judicious manner, which in
no way could reasonably be regarded as falling beneath the international minimum standard or
constituting a “denial of justice”. During the very lengthy and wearing trial, the trial judge was
requirf;d to rule-on a multitude of evidentiary objections, motions and complaints by counsel; in

my opinion, he did so ably, fairly and often ;vith surprising good humor. It is possible, of course,
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to argue that some of these many ru]ings. were in error and warranted appellate review; it would
be surprising if, in a tria of this length and complexity, no minor irregularities or errors occurred.
But I believe that one cannot look at this record without concluding that the trial judge had
conducted it, overall, in a fair and judicious manner. More particularly, I believe that it cannot

reasonably be argued, as Loewen contends, that the trial judge’s conduct of the trial was so

““obviously wrong”, “outrageous” or “manifestly unjust” as to constitute a “denial of justice”

under applicable international law. Indeed, as noted, Freeman specifically mentions “ruling
impropérly on the evidence” as an example of a minor procedural irregularity that “will usually
find rectification in the wisdom of the reviewing bench” and may not justify international
intervention.

21. I'have already stated my opinion that the relatively few references to Loewen’s
Canadién nationality in the course of this lengthy and complex trial — a fact which it would have
been difficult if not impossible to conceal from the jury — were unlikely to have occasioned the
jury’s sizable verdict against Loewen,; that the verdict is more likely explained by the plaintiff’s
counsel’s successful persuasion of the jury that Loewen was a predatory, dishonest and exploitive
company from “outside” the particular locality — without regard to its Canadian nationélity -
which was taking unfair advantage of a local company and the local people“; and that I do not
believe that the admission of this testimony and statement was of sufficient import or likely
consequence as t0 have constituted a denial of “national treatment” under Article 1102.
Similarly, and for the same reasons, I do not believe that the failure to exclude this testimony and
comment was of such a character or likely consequence in the case as to violate the minimum

standard established by section 1105(1).
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22, Sinﬁlarly, I do not believe that the facts or record support Loewen’s allegation that it
was the victim of race-based or wealth-based bias and discrimination by the trial judge and jury.
Loewen and its-expert stress the fact that while Loewen was white, the trial judge, a number of
jurofs and plaintiff’s counse! were black. In fact, it appears from the record that in this case both
parties employed both white and African-American counsel — certainly not in itself improper;
Loewen's lead counsel and three of its five trial counsel were African-American. Four of the
twelve jurors, including the jury foreman, were white; three of these four, including the foreman,
joined in the eleven-to-one jury verdict of which Loewen complains. But, regardless of these
numbers, it is apparent — and a matter of national pride — that the U.S.is a diverse society,
committed to inclusiveness in its g0vemﬁenta] processes. Consequently, I believe that any
suggestion that a civil trial in the U.S. involving a foreign national in which the judge, some -
members of the jury, and/or plaintiff’s counsel are of different race from the foreign national is
inherently, or even presumably, either discriminatory and a “denial of justice” under international
law or otherwise impermissible under I\;!AFI‘A must be categorically rejected. Loewen places
much emphasis on the trial judge’s remark concerning “the playing of the race card” (Tr. at pp.
3595-96), which it contends indicated that racial bias had affected the case. It seems evident that
some reference to race was necessary in testimony during the trial since race was relevant to
market definition in the funeral industry. However, I read the judge’s remark, in context, as
simply expressing the judge’s irritation at both parties’ apparent attempts to ingratiate themselves
with thé African-American members of the jury by deliberately including prominent African-

: American attorneys on their trial teams, and, in particular, at the immediate time of the remark,

his irritation at Loewen’s attempt to do so by eliciting testimony of its contract with the National
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Baptist Convention, a large African-American organization — which the Court in fact decided to
allow. As noted, the judge had previously expressly made it clear to counsel that he would not
tolerate racist remarks in his courtroom. (Tr. at pp. 4325-26) Finally, Loewen and its expert
make much of plaintiff’s lead counsel’s alleged flamboyance and dramatic manner of presenting
testimony and evidence. But again, as the meciia have exhaust"ivcly documented, this was not in
itself unusual or improper in the “rough and tumble” of adversarial American trial practice, was
not a practice with which Loewen’s expeﬁenced counsel were unfamiliar, and, in my opinion,
cannot reasonably be regarded as in itself a “denial of justice” under international law.

23. Loewen points also, as evidence of bias and unfairness, to the trial judge’s refusal of
its request for a special instruction that the jury disregard defendant’s nationality (in addition to
the standard instruction the trial judge did issue that the jury disregard bias more generally, to
which Loewen’s counsel did not object), to the judge’s refusal to declare a mistrial when the jury
submitted a cor=nbined verdict, and to the judge’s refusal to waive the requirement of a
supersedeags bond pending appeal. I believe that the record shows that the trial judge dealt with

these matters fairly and judiciously, offering Loewen’s counsel ample opportunities to state their

- objections and even the option to accept the jury’s combined verdict rather than go back to the

jury on the issue of punitive damages - an option which would have turned out much to
Loewen’s advantage. In any case, I would regard all of these decisions as clearly within the
bounds of judicial reasonableness and the normal discretion of a trial Jjudge in such proceedings,
or at most the type of close judgment calls or relatively minor procédural irregularities that can
be found in any trial. In my opinion, none of these decisions demonstrably indicated such

evident bias or were of such a flagrant or clearly erroneous or outrageous character as to
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réasopably be ;cgargled as a denial of justice.

24. As evident from the above discussion, I cannot agree with Loewen,’s‘expert, my
- esteemed colleague Professor Jenlt;ings, either as to his characterization of the trial and trial
judge’s Eénducti o;- asto hfs conclusion that this conduct constituted on its face an obvious
discrimination and “denial of justice” under international law. Professor Jennings’ opinion
portrays the trial — in his words ~ as “a remarkable travesty of the most elementary notions of
justice”, in which a jury drawn from a “small, remote and not at all well-off African-American
community” — “manipulated”, “befuddled”, “mesmerized” and “seduced” by the “unsavory
performance” of plaintiff’s counsel who, unrestrained by the trial court judge, engaged in a
“gross abuse of the system” and “ruthless and blatant” stirring-up of the jury’s “latent” racial and
nationalistic prejudice — predictably awarded “absurdly and outrageously inflated damages™
against Loewen. Ibelieve that this misperceives, and indeed caricatures, the trial proceedings.
”As I read the record, it il?stead poﬁrays a rather typical, although certainly lengthy, wearing, and
not always well-presented “high-stakes™ American trial, in which an able, well-respected, careful
and conscientious trial judge did about as good a job as one could expect in fairly and efficiently
conducting such a complex and contentious proceeding. Certainly, the trial exhibits all of the
adversarial posturing, counsels’ tactical errors and less-than-perfect examination and cross-
examination, spur-of-the-moment evidentiary rulings, often pro forma objections, motions and
rulmgs and occasional miner judicial misjudgments commonly found in any such proceeding.
But, in my opinion, the trial, overall, represents the very opposite of “‘a travesty of justice” —
rather, a serious, conscientious, even-handed and painstaking, if necessarily flawed and

imperfect, attempt to do justice as best this judge and jury were able. As previously indicated, 1
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would attribute the result, including the substantial verdict, not to any “remarkable travesty of
justice”, but rather to the persuasive effect of the evidence and the admittedly flamboyant but
clearly skilled and effective plaintiff’s counsel simply “out-lawyering” defenda{nt’s counsel in
persuading the jury that Loewen had in fact engaged in highly predatory, exploitive and dishonest
conduct which deserved punishment through the award of sqbstamial exemplary damages,

25. In conclusion on this point‘, I believe that it is evident from the record that the
conduct of the trial in this matter cannot reasonably by any measure be regarded ;xs s0 “gross”,
“outrageous”, “clearly unjust”, or “manifestly iniguitous” as to fall below the international
minimum standard and Eonstitute a violation of Article 1105 of NAFTA. Indeed, if Loewen’s
contention that the conduct of this trial constitutes a “denial of justice” in violation of NAFTA is
accepted, the NAFTA parties may have to confront the possibility that many other private
commercial civil actions involving alien investors may be similarly open to international
challenge and oversight — a possibility I doubt they contemplated. More broadly, I believe that
any such reading of the concept of “denial of justice”, =as applicable under the facts of this case,
could have serious precedential consequences for the continued international viability and
acceptability of the important and highly uséfu] doctrine of “denial of justice™. For, if the even- ‘
handed, professionally conducted, lengthy, and costly trial portrayed by this trial record fails to
meet an international minimum standard and justifies international intervention, it is likely that
many other judicial proceedings in many other countries will also fail to do so.

26. Again, as will be discussed subsequently, I believe that, even if the trial court’s

conduct of the trial is considered to have constituted a “denial of justice” in violation of the

international minimum standard established by Article 1105(1), this viclation remained, under

4
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NAFTA and applicai)le rules of international law, as yet incomplete and inchoate pending
Loewen’s seeking but failing tc achiecve a remedy through appeal within the available U.S. state

and federal judicial processes.

V. DID THE SUBSTANTIAL JUDGMENT
‘ IN ITSELF VIOLATE ARTICLE 11057

27. Qewen alleges that the large and in its view disproportionate compensatory and
punitive damage verdict and judgment in itself constituted a “denial of justice” and violated the
international minimum standard established by Article 1105(1). In my opinion, there is no
support for the view that international law prohibits the award of punitive damages against an
alien — that is, that punitive damages are inherently a “denial of justice” — and I see nothing in
NAFTA that suggests that it otherwise does so. It is, indeed, possible that a damage award
against an alien might be so disproportionate, unreasonable, arbitrary, or explicable On]y in terms
of nationality-based or other bias as to constitute a “denial of justice”. However, undgr the facts
and circumstances of this case, involving substantial evidence that Loewen engaged in highly
predatory, dishonest and exploitive conduct, I do not believe that the award in the Loewen case,
- while admittedly quite large, can appropriately be regarded as so clearly unreasonable, arbitrary
or disproportionate as to reasonably be considered a “denial of justice” under the international
standards previously discussed. |

28. The awar:d of punitive damages is a long-established and recognized part of

American law (see, e.g., the extensive discussion of punitive damages in U.S. law in Dobbs, Law
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of Remedies (2™ ed. 1993), Vol. 1, § 3.11.), as well as of the law of various other countries.
Nothing in NAFTA expressly bars the iinposition of punitive damages against an investor or
another party in the normal course of judicial proceedings, and it is unreasonable to think that the
NAFTA parties would have intended to do so by implication. I believe that it is similarly
unreasonable to suggest that the customary intemational law of state responsibility, in the
formation and maintenance of which U.S. practice and gpinio juris necessarily play a major part,
would prohibit a practice so firmly and widely established in U.S. and other countries’ law. -

29. However, even though under the present international law of state responsibility a
punitive damage award does not per se constitute a “denial of justice”, a clearly disproportionate,
arbitrary and unreasonable award, explicable solely on the basis of nationality or race-based bias
or discrimination, might do so. In the U.S., there has been extensive scholarly and public debate
concerming the usefulness, appropriateness and implications of punitive awards, stimulated by a
number of very large such awards. Frequently, punitive damage awards by juries have been
reduced, either by the trial judge involved or on appeal. Indeed, the U.S. Supreme Court has
indicated that, at some level of disproportion, punitivé damage awards may offend the “due
process” clause of the XTVth Amendment to the U.S. Constitution. Thus in the recent case of
BMW v. Gore, 517 U.S. 559 (1996), the Court said:

“Punitive damages may properly be imposed to further a State’s legitimate interests in

punishing unlawful conduct and deterring its repetition. [cit.] In our federal system, States

necessarily have considerable flexibility in determining the level of punitive damages that
they will allow in different classes of cases and in any particular case. Most States that
authorize exemplary damages afford the jury similar latitude, requiring only that the
damages awarded be reasonably necessary to vindicate the State’s legitimate interests in
punishment and deterrence. [cit.} Only when an award can fairly be categorized as

“grossly excessive” in relation to these interests does it enter the zone of arbitrariness that
violates the Due Process Clause of the Fourteenth Amendment. [cit.] For that reason, the
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federal excessiveness inquiry appropriately begins with an identification of the state
- interests that a punitive award is designed to serve.” (at p.568)

The Supreme Court also indicated that the “grossly excessive” inquiry turns on the
reprehensibility of the defendant’s conduct and the ratio between the actual harm inflicted by the
defendant and the punitive damages awarded. Thus, in BMW, the Court found as excessive a
punitive damage award that was a multiple of 500 times the actual damages. But the Court
observed:
Of course, we have consistently rejected the notion that the constitutional line is marked
by a simple mathematical formula, even one that compares actual and potential damages
to the punitive award. [cit.] Indeed, low awards of compensatory damages may properly
support a higher ratio than high compensatory awards, if, for example, a particularly
egregious act has resulted in only a small amount of economic damages. A higher ratio
may also be justified in cases in which the injury is hard to detect or the monetary value
of noneconomic harm might have been difficult to determine. It is appropriate, therefore,
to reiterate our rejection of a categorical approach. Once again, “we return to what we
said ... in Haslip: *We need not, and indeed we cannot, draw a mathematical bright line
between the constitutionally acceptable and the constitutionally unacceptable that would
fit every case. We can say, however, that [a] general concer{n} of reasonableness ...
properly enter[s] into the constitutional calculus.” [cit.] In most cases, the ratio will be
within a constitutionally acceptable range, and remittitur will not be justified on this
basis. When the ratio is a breathtaking 500 to 1, however, the award must surely “raise a
suspicious judicial eyebrow.” (at pp. 582-83]
Consequently, the parties appear in agreement that the damage award in this case was appealable
to, and, in terms of relevant precedents, may have been reduced by the Mississippi Supreme
Court. 1t seems also likely that, if such relief was denied by that court, the punitive damage issue
was subject to potenual review by the U.S. Supreme Court.
30. While it appears possible that the Mississippi Supreme Court, on appeal, may have

reduced the damage award in the Loewen case, this does not necessarily mean that the award was

so grossly excessive, disproportionate, arbitrary or unreasonable as to constitute a “denial of
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justice” under international law and within the meaning of Article 1105(1). For, in my opinion,
the standard required for a finding of “denial of justice” on the international level is not
necessarily the same as, and is likely to be more demanding than, the standard which might be
applied for review or remittitur in an American state or federal court. An international tribunal
appraising such an award undei; NAFTA is not an appellate body conducting a de novo review of
the decisions of domestic juries and courts. In order to hold the award a “denial of justice” in
violation of the international minimum standard, an international tribunal must find, not simply
that the award was very large or more than the tribunal itself would have awarded but ~ to use the
words typically used by commentators and tribunals — that the award was truly “outrageous”,
“egregigus”, or a “manifest injustice.”

31. In my opinion, the punitive ciamages awarded by the jury in this case cannot be
consideréd so unreasonable, outrageous or unjust as to fall beneath the international minimum
standard required by Article 1105. As previously suggested, I believe that the record in this case
supports the conclusion that the jury returmed its substantial verdict against Loewen, not because
it was Canadian, but because they reached the reasonable belief, on the basis of ample evidence,
that Loewen had engaged in egregious and highly reprehensible predatory, dishonest and
exploitive behavior of a character that deserved punishment and deterrence, and that, given the
character of Loewen’s conduct and the evidence of its very substantial resources and apparent
market "valuc, only a very substantial punitive damages award would réasonably suffice to teach
Loewen — and other simi]arly inclined predatory companies — the appropriate lesson. This jury’s
award was neither discriminatory nor unique with respect to Loewen; it is common knowledge -

of which Loewen must have been aware — that American juries not infrequently hand down large
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punitive damage awards, most usually against American companies. Nor, under any ratio

: foﬁnula, can it be reasonably said that the ratio of $400 million punitive damages to $100 million
compensatory damages — a four-to;one ratio — is in itself “outrageous” or excessive. But most
important, under Amcﬁcan law, the determination of punitive darr;ages is properly the province
and function of the American jury, which is vested with a wide measure of discretion with
respect both to its assessment of the character of a defendant’s wrongful behavior and the amount
of punitive damages necessary or appropriate to punish and deter such behavior. The American
people, in their exercise of democracy, have said that this is the jlllry’s_ipb. While one may
disagree with the jury’s judgment, and tﬁe Mississippi Supreme Court may well have exercised
its discretion io reduce the award, I see nothing in the record which establishes that the award
was clearly unreasonable, outrageous, or wrong as a matter of international law. Ibelieve that, so
long as the jury exercised ”the discretion vested in it by American law in a nondiscriminatory,
nonarbitrary and reasonable way, applicable international law does not, and should not, purport
to permit an international tribunal — particularly a tribunal which has not itself heard the evidence
and testimony upon which the jury’s judgmgnt was made — to “second-guess” or overturn that
Jjudgment. ’

32. Asis evident, I must again disagree with Professor Jennings’ suggestion that the size
of the award in itself, and the disproportion between the award and the underlying contract claim
involved in the suit were in themselves so “manifestly unjust” and “bizarrely disproportionate™ as
to necessarily constitute a “denial of justice” under applicable international iaw. In my opinion,

the case was not simply what Professor Jennings describes as “a relatively straightforward, small-

scale contract matter”, but instead involved very serious allegations that Loewen had engaged in
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a pattern of fraud and deceptive trade practices — chéu‘ges that the jury ultimately accepted. As is
suggested by the U.S. Supreme Court in BMW v. Gore, fairness, justice and the demands of due
process require only that the damages awarded be reasonably necessary to vindicate the State’s
lcg{timat;: interests in punishment and deterrence, and any categorical approach regarding the
absolute or relative size of the award must be rejected. Where, as here, an American jury
reasonably and nonarbitrarily exercised its best judgment within the discretion American law.

allows, an international tribunal should not substitute its own judgment.

VI. DID THE MISSISSIPPI COURT’S APPLICATION OF THE
BONDING REQUIREMENT VIOLATE ARTICLE 11057

33. Loewen alleges that the refusals by the Mississippi trial court and Supreme Court to
waive or reduce the requirement that Loewen post a supersedeas bond as a condition of appeal
constituted a “denial of justice” in violation of Article 1105. In my opinion, a failure to reduce or
waive a supersedeas bond in a case involving an alien defendant cannot reasonably be in itself
argued to violate the intenational law minimum standard and constitute a “denial of justice”
contrary to international law. However, a denial of such relief for clearly discriminatory reasons
or for the deliberate purpose of denying the alien the possibility of remedy through access to the
appellate process might possibly do so.

34. The requirement that a defendant post a bond in an amount equal to or exceeding the
amount of the judgment as a condition of appeal, or a stay of execution pending appeal, is well-

established in the U.S. and in many other legal systems, as is the practice that decisions as to
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reduction or waiver of such iJondin g reqpiréments are normally within the reasonable discretion
of the courts invb]ved. Once again, it is unreasonable, given this widespread practice and gpinio
juris, that such a practice could be held violative of customary international law.

35. Itis my understanding that, under Mississippi law, Loewen was entitled to appeal the
trial court’s judgment to the Mississippi Supreme Court without any bond requirement; the
supersedeas bond requirement was only a condition qf Loewen’s obtaining a stay of execution
during the pendency of the appeal, the bond being intended to prot;sct the plaintiff from a
possible dissipation of the defendant judgment debtor’s assets during the appeal process. It is my
further understanding that the practice of the Mississippi trial court and Supreme Court was
generally not to reduce or waive bond requirements or, at least, that they have never done soin a
way that is suggestive of discriminatory application to aliens, and that, despite the suggestion of a
Loewen expert, there is no persuasive evidence that the refusals to do so in this case were
motivated by a discriminétory or i'mproper intent, Were the facts otherwise and clearly
discriminatory, arbitrary and “outrageous”, such a denial might arguably constitute a “denial of
justice”. However, once again, such a denial would be inchoate and as yet incomplete to the
extent that such a denial was appealable to, or §ubject to remedy by, othe;' courts within the U.S.

system, such as the U.S. federal district courts or the U.S. Supreme Court. -
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VIL DID THE CIRCUMSTANCES RELATING TO THE LITIGATION
AGAINST LOEWEN IN THE MISSISSIPPI COURTS
CONSTITUTE A VIOLATION OF ARTICIE 11107

36. Loewen alieges that the totality of the conduct it complains of — which Loewen
alleges included discriminatory conduct, an excessive verdict, denial of the Loewen companies’
righis, and a coerced settlement - violated Article 1110 of NAFTA, which provides that:

“No Party may directly or indirectly nationalize or expropriate an investment of an

investor of another Party in its territory or take a measure tantamount to nationalization of

expropriation of such investment . . . except (a) for a public purpose; (b) on a

nondiscriminatory basis; (c) in accordance with due process of law and Article 1103(1);

and (d) on the payment of compensation in accordance with paragraphs 2 through 6.”

In my opinion, this Article has little useful application to this case since, whatever may be the
truth of the alleged wr'ongs of which Loewen complains, they do not in my opinion fall within the
usual meaning and understanding in international law of the terms “nationalization or
expropriation”. Thus, I would consider this claim as, at most, duplicative of those Loewen
makes under Articles 1102 and 1105. | |

37. The terms “nationalization and expropriation” normally are used in international law
to apply to govemmental takings or deprivations, although they may apply more broadly to
forced deprivations coerced by government in favor of a private party. A court’s judgment for
money damages in a private commercial trial — even one resulting in a pﬁnitive damage award
(which arguably serves a public purpose) — does not, in 1;1y opinion, fit comfortably or uéefully
within this concept. Moreover, in this case the U.S. never “took” anything from Loewen;
Loewen’s direct monetary loss was pursuant to its purely private settlement with the plaintiff

rather than pursuant to or in satisfaction of a court judgment. Consequently, to the extent

Loewen’s claims have merit, they would seem most reasonably and more clearly considered
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under Article 1102 and 1105.

VII. WAS LOEWEN REQUIRED TQ PURSUE ALL. REASONABLY AVAILABLE
APPEALS OF THE TRIAL COURT’S JUDGMENT BEFORE IT WAS
ENTITLED TO RECOVER FOR A CLAIM UNDER NAFTA?

" 38. In my opinion, under applicable international law incorporated by reference into
NAFTA, Loewen was required to first exhaust any reasonably available remedies for the conduct
it alleges was wrongful within the U.S. judicial system itself before being entitled to recover for
an international claim under NAFTA. I believe that, whatever might arguably be other
implications or consequences of the provfsions of Article 1121(1) regarding the requirement of
exhaustion of local remediés more broadly, it was not intended to effect a waiver of at least the
traditional rule requiring aliens whose claims arise from alleged wrongful conduct by judicial
organs of a state to exhaust the remedies reasonably available to them within that judicial system
itself, and thus achieve a decision from the highest available court, before a denial of justice
could be said to have occurred.

39. The applicable international law requiring exhaustion of local remedies has been
authoritatively restated in Article 22 of the International Law Commission’s (ILC’s) Draft
Articles on State Responsibility, adopted at first reading, as follows:

When the conduct of a State has created a situation not in conformity with the
result required of it by an international obligation concerning the treatment to be accorded
to aliens, whether natural or juridical persons, but the obligation allows that this or an
equivalent result may nevertheless be achieved by subsequent conduct of the State, there
is a breach of the obligation only if the aliens concerned have exhausted the effective
local remedies available to them without obtaining the treatment called for by the
obligation or, where that is not possible, an equivalent treatment. (19962 Y.B. Int’]
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Comm’n, p.2 at 58, UN Doc. A/CN.4/SER.A/1996/Add.1 (Part 2)
In its more recently revised draft articles adopted at second reading last summer, the ILC,
recognizing that a detailed elaboration of the relevant rules will be considered in its recently
authorized and currently ongoing study on diplomatic protection, expressed the exhaustion
requirement more briefly in what is now Article 45 of the Draft Articles which provides:
The responsibility of a State may not be invoked if:
(b) the claim is one to which the rule of exhaustion of local remedies applles, and
any available and effective local remedy has not been exhausted.
(UN Doc. A/CN.4/L600 (Aug. 11, 2000).)
The International Court of Justice has confirmed that this rule is “a well-established rule of
customary international law.” The Interhandel Case, ICJ Rep. (1959), p.27. As explained in the
recent ILA 2000 Report on “The Exhaustion of Local Remedies™ of the International Law

Association’s Committee on Diplomatic Protection of Persons and Property (available on the

ILA’s website, http://www.ila-hg.org, under “Committees”), the rationale of the rule of prior

exhaustion of remedies is to allow the State to attempt to resolve the dispute and do justice under
its own internal law and within its own system before being confronted with any intémational
proéeeding. Based on considerations both of sovereignty and practical common-sense efficiency,
the exhaustion rule acts, in effect, as a filter, keeping off the international plane cases that can
more easily and efficiently, as well as less conflictually, be settled within the national system
itself.

40. However, the rule also has broader relation to the law of state responsibility and the
rules concerning attribution of wrongful conduct to a state. Thus, the ILC in its commentary on

Article 22 discusses at length the theoretical underpinnings of the rule, distinguishing among



various schools of thought. These are described in the previously-mentioned ILA Committee
Report as follows:

Three schools of thought shall be distinguished: the procedural theory, the
substantive theory and an “intermediary” view. They all agree that the rule of exhaustion
of local remedies has procedural aspects. However, according to the procedural theory
the rule does not go beyond being “a practical” rule designed as a device for the
implementation of state responsibility.

The substantive theory, on the contrary, focuses on a material or substantive
corollary. It assumes that it is not the original act or omission which creates the violation
of intemational law, but that such violation arises only if a subsequent court decision
upholds the disputed act or omission. The breach of the intermational obligation is,
therefore, neither constituted solely by the last stage of its perpetration, nor by the first. It -
results from a whole series of successive acts of state conduct. Consequently, as set out
by the ILC with regard to Art. 22, the non-exhaustion of local remedies by the individual
excludes the wrongfulness and thereby the existence of an international offense.

According to the third intermediary school of thought, the local remedies rule
concerns the origin of state responsibility in cases where the breach of the international
obligation derives exclusively from the action of judicial organs which have failed in their
duty to provide an individual with the internationally required judicial protection against
injuries sustained in breach of purely internal law. In other cases, however, it concerns
only the procedures for the implementation of responsibility. (at p. 9-10)

41. As this discussion suggests, it is generally accepted that, where the alleged breach of
an international obligation arises from allegedly wrongful conduct on the part of some
subordinate level of a national judiciary itself, that judicial system should be given the
opportunity to remedy and correct the matter before international responsibility can be said to
arise, or at least before an international claim can appropriately be br.ought. This doctrine — what
the U.S. submissions in this case refer to as the principle of “judicial finality” (a phrase which I

_will use here) — is widely reflected in a variety of scholarly writings, international decisions and
state practice. Thus, the International Court of Justice has held: “[blefore the tribunals of the
respondent State have handed down its final decision, the State may not be considered liable

internationally because and for the simple and good reason that the damage has not as yet been
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consummated”. Interhandel Case (Switz. v. U.S., 1959 ICJ 6, 45-46. Borchard, in his

-authoritative treatise, states: “[i}i is a fundamental principle that [with respect to acts of the

judiciary] ... only the highest court to which a case is appealable may be considered as an

~ authority involving the responsibility of the state.” E.M. Borchard, The Diplomatic Protection of

Citizens Abroad (1985), at p.198. See also, e.g., Case of Christo G. Pirocaco, American-Turkish
Claims Commission, Nielsen’s Opinions and Reports, at pp. 587, 599 (as cited by Freeman, at
p.415) (“As a general rule, a denial of justice resulting from improper action of judicial
authorities can be predicated only on a decision of a court of last resort”); French Indemnity of
1831, 5 Moore, International Arbitrations, 4472-4473 (1898): (“[T1he Commissioners recognize
... the principle that a state is politically answerable only for the decisions of its highest
tribunals™); and E. Borchard, “Responsibility of States at the Hague Codification Conference,”
24 Am. J. Int’1 L. 517, 532 (1930) (“[JJudicial action is a single action from beginning to end,
and ... it cannot be said that the State has spoken finally until all appeals have been exhausted”)
(citing the Belgium delegate).
42. The parties to this matter have expressed differing positions as to the effect of Article
1121 on the applicability of the exhaustion of local remedies rule to this matter. Article 1121(1)
provides in relevant part:
1. A disputing investor may submit a claim under Article 1116 to arbitration only
if: (a) the investor consents to arbitration in accordance with the procedures set out in this
Agreement; and (b) both the investor and an enterprise of another Party that is a‘juridical
person that the investor owns or controls directly or indirectly, waive their right to initiate
or continue before any administrative tribunal or court under the law of any Party any
proceedings with respect to the measure of the disputing Party that is alleged to bg a
breach referred to in Article 1116, except for proceedings for injunctive, declaratory or

other extraordinary relief, not involving the payment of damages, before an administrative
tribunal or court under the law of the disputing Party.
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As I understand these positions, Loewen asserts that Article 1121(1) constitutes a complete
waiver of the requirement that it exhaust remedies or achieve “judicial finality” before bringing
an international claim, and that it is consequently entitled to assert a claim for what it alleges was
the international wrongful conduct and judgment of the trial court, without regard to whether it
did or did not, or ;:ou]d or could not, have appealed from this judgment to the Mississippi
Supreme Court or the U.S. federal courts or U.S. Supreme Court. The U.S., on the other hand,
asserts that P;rticle 1121(1) constitutes only a partial waiver, freeing the parties from the
requirement that they .exhaust remedies in situations where an alien investor alleges that the
wrongful conduct is on the part of a state’s legislature or executive, but retaining the rule in cases
where, as here, the wrongful act is that of lower court — at least insofar as the rule may be said
to require exhaustion of remedi;es and judicial ﬁnafity through appeals within that state’s own‘
~ judicial system before that state can be regarded as having breached any obligations under
NAFTA.

43. In my opinion, Article 1121(1) cannot reasonably be read as intended to effect a
waiver of the traditional rule requiring the exhaustion of remedies in all circumstances. I would
- read it rather as a standard “election of remedies” provision, requiring that a disputing investor or
enterprise, which can appropriately claim to have been “denied justice” and is otherwise entitled
to and elects to submit that claim to international arbitration under the provisions of NAFTA,
first waive its right to subsequently begin or continue any other proceedings within national
administrative tribunals or courts regarding the s;1me matter. Certainly, such a provision is

customary and makes good sense in this context. I see nothing in the language of Article 1121(1)

that would suggest that it was intended to have any broader'effect. Indeed, any reading of the
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provision as a compiete waiver of the traditional exhaustion of remedies rule seems completely at
odds with the repeated mandate in Articles 102(2) and 1131(1) directing the parties and any
arbitral tribunal to interpret, apply or decide issués involving NAFTA “in accordance with
applicable principles of international law.” Moreover, when states have intended to waive the
rule of exhaustion of remedies, they have typically done so by using clear and express language
— for example, in the 1981 Algiers Accords Claims Settlement Declaration and the 1926 U.S.-
Mexican General Claims Convention. Consequently, I believe it must be presumed that, if the
parties in Article 1121(1) had intended to make inapplicable to the Agreement one of the most
fundamental and widely-accepted principles of international law — the rule requiring the
exhaustion of local remedies — they would surely have said so more clearly, rather than by what
might be described, most charitably, as very unclear and ambiguous indirection and implication.
It is relevant that the International Court of Justice has held in the ELSI case that such an
“important principle of customary international law” as the exhaustion rule could not be held to
have been “taciily dispensed with, in the absence of any words making clear an intention to do
$0.” (Case Concerqing Electronica Siccula S. p.A (ELSI), 1989 1.C.J. Reports, at 42, para. 50),
and my understanding is that this presumption has been recently approved by the Tribunal in its
January 5, 2001 Jurisdictional Decision.

44. In any event, I believe it is particularly unlikely that the parties intended the scope of
any such waiver to go so far as to include a waiver of the traditional requirement of judicial
finality in cases where, as here, the alleged wrong the alien complains of concerns actions or
decisions of subordinate courts of a NAFTA party, taken in the course of a private commercial

civil action involving a private investor from another party. Thus, it is conceivable to me that the
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parties ;ni.ght have wished to dispense with the exhaustion requirement with respect to situations
involving direct governmental actions, such as legislative or adnﬁnistrative djscrimination,
takings or interferences, which were likely of most concern and most on the min&s of those
negotiating NAFTA as regards to the protection of foreign investment. That is, as regards these
kinds of clearly governmental, most significant and disruptive potential breaches of NAFTA
objectives, principles and obligatic;ns, the NAFTA negotiators and governments could reasoﬁab]y
have considered it more efficient to bypass potentially complex and leéngthy judicial or other
;'emedial procedures and instead permit a prompt resort to arbitral remedy. I consider it unlikely,
however, that the parties could or would have reached such a judgment as to situations involving
private commercial lawsuits before national courts — which, again, the negotiators may not have
been thinking of — and where dispensing with the traditional rule of judicial finality seems clearly
unreasonable, undesirable, and inefficient. |

45. More particularly, my reasons for believing that it is highly unlikely that the parties
intended in Article 1121(1) to waive the rule of judicial finality include the following:

(a) As previously discussed, such a waiver is not evident in the express language of

Article 1121(1); is strongly inconsistent with the incorporation of applicable rules

of international law into NAFTA expreésly provided in other articles of the
Agreement, such as Articles 102(2) and 1131(1); and, as the ICJ has held, should
not be implied in the absence of language clearly providing otherwise.

(b}  Such a waiver, as applied to cases of alleged wrongful conduct in judicial
proceedings, would be inconsistent with both the NAFTA objectives stated in

- Article 102 to “(e) create effective procedures for the implementation and
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(c)

application of this Agreement . . . and for the resoluéion of disputes”™, and to “(f)
establish a framewcrk for further . . . cooperation to expand and enhance the
benefits of this Agreement.” As previously indicated, NAFTA and applicable
rules of international law mandate that its provisions be interpreted in accordance
with its objectives. Where an alien investor involved in a private commercial
civil action claims that it has been wrongfully treated by a trial court in that suit, it
seems clearly more efficient and reasonable to require that the alien investor
pursue the normal appeals within the state’s own judicial system, thus giving the
state an opportunity to remedy the matter and resolve the dispute itself, than to

permit it to resort immediately and directly to the level of international claim and

.possibly arbitration, thus prolonging and escalating the dispute. Similarly,

allowing or encouraging an alien investor involved in private litigationﬂ to resort
immediately to an international level, without first seeking a remedy through the
normal process of appeal within the national judicial system itself, is more likely
to create international conflict, strain relations among the parties, and disrupt their
further cooperation.

Such a waiver would be inconsistent with the traditions and accepted practice of,
not only the U.S,, but of virtually every state and every judicial system. The
concept of appeal within a judicial system from possible error or bias of lower
courts is central to the idea of the rule of law, and it should not be assumed that
the parties would have intended to bypass or dispense with it in the NAFTA

Agreement.
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(d)

(e)

Such a waiver of the requirement of judicial fina;lity, in cases where the conduct
complained of invc}ve§ acts of subordinate judicial “officials in the course of
private civil action, would also be inconsistent with basic international concepts
of stéte responsibility and attribution. The international law of state
responsibility, like most systems of responsibility, is based primarily on broad
concepts of delict or faultﬂ. Thus, a state is normally= held responsible only for
allegedly wrongful conduct and consequencés with which it has some connection
and which it can rgasonably either prevent or remedy. However, in the case of
private commercial lawsuits involving alien investors, a state may not practically
be in a position to ensure that subordinate judicial officials will never commit
errors; consequently, a state can, as a practical matter, only reasonably commit
itself internationally to correct and remedy such errors should they occur. The
rule requiring judicial finality recognizes this important interest and makes it
possible for states to assume such obligations by ensuring that the state will in fact
be given an opportunity to review and, if necessary, correct a lower court’s errors.
I believe that it is unreasonable to believe the NAFIA parties would have
intended a result inconsistent with that rule.

If it is held that Article 1121(1) waives the rule of judicial finality, the question
arises, at what point is an alien investor involved in private commercial civil
litigation entitled to simply “walk away” from or bypass national court
proceedings and go directly to NAFTA arbitration? For exafnple, could Loewen

have claimed that the U.S. had breached its NAFTA obligations and sought
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NAFTA arbitration on the first occasion when the Mississippi trial judgé
permitted tesﬁmony referring to Loewen’s Canadian nationality? On the second
occasion? When the tri_a] judge refused to give a jury instruction Loewen
requested? Or when the trial jﬁdge refused to set aside the jury’s verdict? It may
be recalled that Article 32(b) of the Vienna Convention counsels that provisions
of international agreements should not be interpreted in a way that “leads to a
result which is manifestly absurd or unreasonable.” Any suggestion that an alien
investor can immediately seek international recourse under NAFTA for even low-
level, comparatively trivial, or easily-remedied alleged breaches of NAFTA |
obligations would, in my view, be “manifestly absurd or unreasonable”.

More broadly, I believe that such a waiver would be simply unfair to a party and
its citizens in that it would place them at the mercy of alien investors claiming
unlawful conduct by lower court judges or other officials but choosing not to
appeal such actions, thereby denying that party opportunity to correct or remedy
the action and avoid liability. In this case, Loewen seeks very substantial |
compens_ation from- the people of the United States for alleged wrongful actions
by Mississippi courts which Loewen never gave the U.S. or Mississippi courts a
chance to correct. Although it chose to settle the case with O’Keefe rather than
appeal, it wishes now to throw the costs of its settlement onto the U.S. taxpayer
— despite the fact that the people of the U.S., through their federal government,
never had any direct connection with this matter; never :ictually “did anything” to

Loewen, and were never given any opportunity to remedy any wrong which might
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have been committed and thus avoid such liability.

46. The question has been raised whether, if Article 1121(1) is held to have in terms
waived “the exhaustion of remedies”, those wotds can definitionally be considered to also
_ necessarily embrace the principle of “judicial finalit);”, as potentially applicable to this case. As
indicated, I do not believe that Article 1121(1) or anything else in NAFTA was intended to, or
can be read as, relieving Loewen of the customary, traditional and, in my view, sensible
international law requirement that it pursue, to the point of finality, all reasonable possibilitiesnof
appeal or collateral action available within the Mississippi or U.S. federal judicial systems.
Whether this requirement is termed “exhaustion of remedies™ or “judicial finality” seems to me
irrelevant to the conclusion reached. However, I believe that, while the doctrine of “judicial
finality” is obviously closely related to and to a considerable extent overlaps that of “exhaustion
of remedies”, and the term “exhaustion of remedies™ is often used in judicial contexts, the idea
behind “judicial finality” is somewhat different from that of “exhaustion”. For, together with the
broad considcfations of economy and efficiency, subsidiarity an‘d= respect for sovereignty that
ksupport the “exhaustion” doctrine more broadly, the doctrine of “judicial finality” in addition"
reflects and respects the virtually universal concept of appellate review and of the self-correcting
ca;;acity of judicial systems - in itself, a feature of the “rule of law” as well as being in the words
of Article 38 of the Statute Qf the Intemnational Court of Justice, a “‘general principle[s] of law
recognized by civilized nations”. Indeed, some sense of the distinctiveness of the idea of
“judicial finality” — and a reluctance to concede that state responsibility should arise prior to an
alien’s exhausting his appeals within a state’s own judicial system itself — may in part explain the

continuing and thus far unsettled theoretical debate, noted in paragraph 40, supra, as to whether
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the “exhaustion” doctrine should be perceived as “procedural” or “substantive”™. (See also, e.g.,

Fachiri, “The Local Remedies Rulc in the Light of the Finnish Ships Arbitration”, XVII BYIL 19

(1936), discussing the Arbitrator’s treatment of the issue in that case and quoting extensively, at

pp. 22-25, from the explication of this distinction in the Memorial of the UK Government in that

case.) Given this ambiguity and lack of settled meaning, I believe that the interpretation of

Article 1121(1) is best left to more substantive considerations of the parties’ probable intentions,

reasonableness and practicality, rather than primarily definitional considerations.

IX. CONCLUSION

47. In conclusion, it is my opinion that:

(1)

(2)
3)

“)

(5)

(6)

The trial court’s conduct during the trial did not violate Article 1102 of NAFTA,
thereby tainting the verdict.

The trial court’s conduct during the trial did not violate Aﬁicle 1105 of NAFTA.
The substantial verdict and judgment in the trial did not violate Article 1105 of
NAFTA.

The Mississippi court’s application of the bonding requirement did not violate
Article 1105 of NAFTA.

The circumstances relating to the litigation against Loewen in the Mississippi

courts did not together constitute a violation of Article 1110 of NAFTA.

Article 1121(1) of NAFTA cannot be construed as waiving applicable

international law requirements of judicial finality and Loewen was consequently
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required to pursue all reasonably available appeals of the trial court’s judgment

before it was entitled to recover for a claim under NAFTA,
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