DEPARTNENTOF DEFENSE
JOINT TASKFORCE47D
SUANTANAMQ BAY, OUBA
APOAE 09360

SUBJECT: Counter-Resistance Stratepies

1. Roquest that you approvo the interrogation tochniques delinsated in the enclosed Counter’
Resjstance Strategies memorandam. 1 have reviewed this memorandum and the legal review

~ provided to ms by ths JTR-170 Staff Fudge Advocate and concur with the legal analysis
provided. : ' ’
2, Iam fully aware of the techniques carrently employed to gain Vahsable inteligencs in support
of the Global War ofi Térrorism. Although these techniques have resulted in signifioant

3. My point of contact for this issue is LTC Jerald Phifer at DSN 660-3476.,

2 Bncls MICHAELR.D
1. JTF 170-2 Memo, Major Geaerel, USA

11 Oct 02 . Commanding
2. JTF 170-STA Mem, -
11 Oct 02 .
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DEPARTMENT PF BEFENSE
JOINT TASK FORCE 470
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SUBJ: Legal Review of Aggressive Inian-ogahon Techmqucs

1. T have reviowed the mmomn&um on Counter-Resistance Strategies, dated 11 ocmz, and
agree (hat the proposed strategies do not violate eppliceble federal law, Attachedjeg more
detailed Jegal analysis that addresscs the proposal, ‘

2. Ircconmcndtharnnmogamrsbepopqiytramedmﬂnumoﬂhc spproved methods of
imenogahon, end that interrogations involving eategory IT and IT msthods undergo a Jagal

revicw prior to their commencement.
3. This matter is forwarded to you for your recommendation and action, | o
. 2 Bocls | &E%‘/W
1. JTF 170-)2 Memo, ‘ "LTC, USA
11 Oct (2 Staff Judge Advocate

2. JTF 170-SJA Memo,
11 Oct 02
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JOINT TAXK FORGE 170
GUANTANAMO BAY, GUBA
APO AE 08560

11 October 2002

MEMORANDUM FOR Commander, Joint Task Force 170

SUBJECT: Request for A;Sproval of Counter-Resistance Strategies

L.«&05) PROBLEM: Ths crirent guidelines for interrogation procedurces at GTMO
limit the ebility of intemrogatory 1o counter advanced resistance, : -

2. SO"¥F) Request approval far uss of the following interrogation plan,

. cigarettes may be helpful If the detainee i determined by the interrogator to be = -
uncooperative, the Inteirogator may use the following techmiques,

(1) Xeliing at the detatncs (aot directly in Bis e or to tho Joe] that it would cange
physical pain or hearing problems) - ’

(2) Techniquies of deception; .
(=) Maultiple-intertogatertectmiques.

(b) Enterrogatorddentity, The interviewer may idemtify himself ag 5 citizen of  foreign
nation of as an interrogstar from g country with a reputation for harsh treatment of

inecs.
b. Categoryll techniques, With the permission of the GIC, Interrogation Section, the
interrogetor mey uss the following techniques, , - :

¢)) _Tﬁ-,:u.s'e_df streaspositions (like standing), for 8 maximum of four honrs
(2) The vse of falsified-documents o reports, |
(3) Use of the iselstion-facitity for up 1o 30 days, Request must be made to through the

OIC, Intetrogetion Section, to the Director, Joint Int errogetion Group (JIG), Extensjons
beyond the initisl 30 Gays mumet be zpproved by the Commanding General For selected

fr

Declassify Under the Authority of Executive Order 1 2058 E'!""E {-_
By Executive Secretary, Office of the Secretary of Defense m@ﬁﬁﬁem L;f\w
By William P. Marrion, CAPT, USN . -

June 21, 2004
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JTF 170.J2
SUBJECT: Request for Approval of Counter-Resistance Strategles

detainees, the OIC, Interrogation Section, will 2pprove &ll contacts with the detainge, to
include medical visits of a non-emergent nature, _

(sﬂ)cpnmwn-of-ligh:-andamdi:mwﬁmuﬁr
(6) The detaliec mmay also have aioodﬁmammﬂmam.m_
questioning, The hood should pot restriet breathing in any way and the detaines chonld be
. under direct observation when hooded, -
) Thenso ofm;houmtumgaﬁons;
(® Rsma?al-ef-aﬂwm.feﬁ'itcmmc]uding-reﬁgiouﬁlm):
(9) Switchingtie-detaines from botrations tolvas..
(I Remeve ot clofiing. o
¢8)) Forwdﬂreom;ng-&shnving of-faciai-ha‘i.r-etc:. ) |
(12) Using detainees:indiﬁduﬂ-phobias {uch-as-foar of dogs) to induce stregs,

c mgoqmmm-rmm in this category may be used only by submitting
& request through thc Directar, J1G, for approval by the Commanding General with

detainees. Any or these techniguee that require more than light prabbing, poking, or
pushing, will be edministered only by individuals specificlly trained in their safe
epplication. ;

- (1) The use of scensrios designed to-comvinee the-detalnce that deatlior severely
pednful consequenses-are-fmmram for him and/or his family.

2 Expommwm..mm&.(\x'ﬁh 2ppropriate medice) mmtomg).
(3) Hwoﬂwﬁxowc]anéérippingwata to induce the misperception of suffocation.

ty
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SUBJECT: Request for Approval of Counter-Resistance Strategies
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DEFARTMENT OF DEFE
JOINT TASK FORCE 170
GUANTANANMO BAY, CURA
APO AE 03260 |

$JA

TP 170-81A

NMEMORARDUMFOR Commander, Joint Task Force 170
SUBJECT: Lega] Rrief on Proposed Connter-Reslstence Steatepies

:-cﬂ-j FACTS: The detainecs carrent] Guattasiamo By, Cubs (GTAM M
y held 2t

goz:l\lv:n Gmmﬁm_hgg?e_ndozfs (GC). Nonetheless, DoD intmoguux?quimed" !o(1 ly(t:g'cgemwm |

e .'_;;mmn,gtxax:nm-nlym;::prr:'n‘b‘od1:;\4::&10‘:'13t:lftx:\lﬁctrnngari'«onnu‘irllnjl,sn'a;:vpcsn:’tm:l'lcln:\g'g i
throagh the direct 2pproach, Tewards, ths maltiple Irterrogatar approach, and the e of deception,
Tl rspento o ve been sanicate among themselves and debrief each oth

(] - : [] mmmoe : a-

50phuna:to¢ Compounding this problem is the fact that there s o cst.ahhsll:dvzlbwpolicr;?;

34&9 DISCUSSION: The Off

g AU ce gfthc Secretary of Defene _ .
g g e lon g o eyt QIO VA s
ccnstrafned by, 1nd confen i s e IDLecrogation (28 September 1992),are uilized, g poe
Since the detémmect s por myiie GC 4nd epplicable ntcroational L, end therefore son bt fosg
captured eneay personnel § 3, the Geneva Conventions Kritstions that crdinari] :‘n“h‘”d‘n&
infesroraings H};STM loterrogztions exe not binding on U.S. Bare ly would govern
wath ﬂfP:ésid::z’. Y 0'.' .C!Jnsequenﬂy' in the 2bsence of specific b] Emﬁ el wnd. “%ddi:inbe . =
&nd domestle Law {rirder (o dt;treat ?fh‘imln?f? }mmmdy, we must Iook to 'J?Plicablz' ‘m‘?‘?
recommanded in the )21, al.m legality of the more egptessive interrogition rlm T

& (U) Interpationa] Law: Although no i) ~
- - " Jmuna 3
Internstional tresties and relevant lawghm listed bc?ow. bodyot1ow directly sppliet, the mare notsble

Declassify Under the Authority of Executive Order 127
By Executive Secretary, Office of the Secretary of Derer
By William P. Marriott, CAPT, USN

June 21, 2004
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SUBJECT: Legal Brief on Proposed Counter-Reslstance Strategies

(1) (U) InNovember of 1994, the United States ratified The Convention Against Torture end Other
Cruel, Inhumane or Degrading Treatment or Pondshment, However, the United States took a reservation
to Artlcle 16, which defined cruel inhumane snd degrading trestimént or punishment, by instead deferring
to the current standard erticulated in the 8th Amendment 1o the Urited States Constitution, Therefore, tho
United Stztes {1 only prohibited from committing those acts that would ofberwice be prohibited undes the

i Bl e 1ERE LT T N0L22S 7 clp Pl T

U ONE] ATDEGAment 3 painsT cruel End tousual punshment, The Unired Staics
ratified the treaty with the understanding that the convention would not be self-executing, that is, that it
would hot creats @ private eause of ection in U.S. Courts, This oonvmﬁonisthnprhdpa!UN.trﬁty
mgmdingwmaadothacme],!nhxmnnc,ordeMgm&M

(2) (U). Tho Internations] Covenant on Civil and Politieal Rigats (ICCPR), raitfied by the United
States in 1992, prohibits hhnmmtwatnemiuﬁ:ﬁde?,anduﬁtmymtmdddcnﬁanin&ﬁdc&
The United States nﬁﬁcﬂhmtﬁcmnﬂdonmuitwou]dno:beulfﬂmﬂn& and it took a reservation
to Article 7 that we would only be bound toﬂ;:crtcmthauchnimdSta!esComﬁmﬁon,prothiu cruel

e O mAnxﬁcmComﬁmmHumkigthmbiahhumn;uammnxﬁm
imprisonment, mdrcquiz‘uth:mutopmmpdyinfcmdmh:worﬂ:echmmathm.mmﬁew
their pretria] confinement, nndwwndudnuiduithinarwmableﬁm Tth:ﬂtadStuoanigmdthe
convention on 1 June 1977, but never ratifiedit, - R

(@) (U) The Rome Starnte established the Interoational:Criminal Coart and cqlmins lized intnmane
treatment, nilawfal deportation, end imprisonment. The Unred States not caly failed 10 ratify the Rome
Statute, but also Jater withdrew from it. - |

© O -ThmislomﬂnopmquhwuwmmingﬁomﬂmmmmeMdHumnRimon
the isgue of torture, Tbe Court suled op 2llegatione of torturs end other forms of intumane treatment by :
lthdﬁshinthoquﬂwmIrdmdmuﬁicL The Britlsh 2uthorities developed practices of interrogation -

definition of cruel, inbuman, end degrading treatment consistent with the U.S. Constiotion. See also

Mehinovie v, Vockovic, 198 F. Supp. 24 1322 (N.D. Geor. 2002); Commiftes Agsingt Torture v, Jsrzel,
Svpreme Court of Isrzel, 6 Sep 99, 7 BHRC 31; Ireland v, UK (1978), 2 BHRR 25,
UNCLASSIFED
SRERPEAROTORN
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JTF170-8JA '
SUBJECT: Lega! Brief on Proposed Counter-Resistance Strategies

i ehtl .
Amendment Litigation in federal court mvolves either the death penalty, or 42 US.C. § 1983 actions from
inmates based on prison conditions. The Bighth Amendment 2pphiey es to whether or not torture or
mhumomwhuomwummfdadmcmm’ .

(2) (U) A principal case in the confinement context (het is Instructive regarding Bighth Amendment
2nalysis (which is relevant becanse fhe Unitad States adopted the Conventian Against Tortore, Cruel,
InbumanaandDbgn.dinngImmLhdidaoddming 10 the EighthAmmmcfﬁ:eUniwdSmw
Constitution) and conditions of canfinement if 8 U.S. court were to examine the jtrue is

:
d
g |
E
E
:

} Notwithstending the zpument that UL, personne] are bound by the Cansgirution, the detainees confined ot GTMO
have no furledictiona) #tanding to belog « section 1983 action slleging =n Eighth Amedment vidlation in U.S,

3 YR RSl [k
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JTF170-SJA :
SUBJECT: Legal Brief on Proposed Counter-Resistance Strategles

() (U) At the District Court Jevel. the typical conditions-ofconfinement claims involve s
distarbance of the inmate’s physical comfort, such es sleep deprivation ot Joad nefse. The Bighth Circuit
ruled jn Singh v, Holeonth, 1992 US, App, LEXIS 24790, that an allegation by an innmte that hs wag
copstantly deprived of sleep which resulted in emotional distrest, Jost of temory, headaches, and poor
concentretion, did ot show either the extreme deprivation level, er the officials’ culpeble state of mind

requred (o fulhll the objechve comporent of 15 H1ghth Ansendment conditons-of-<omtmemant claim,

' ' o, Wi |
punishment, In on.v. Caps Girardeay Commty, §8 F.3d 647 (8 Cir, 1956), the complsinant was
conﬁncdmas-mbys-lflfoaceﬂ-vdthouumﬂetouhhmd forccdtosloeppn'amtmthoﬂoor

oy i

® O The statte provides that “whoever outsids the United States commmits or atternnts to commit
torture shal]bcrmcdundz:lhi.sfitle min?ﬁsmcdnmmorothanmycam, of both, and if death resulrs 1o

or . [4 (4] E.)
(etmphasis 2dded) from the {wertiopa] infliction or tireatened infFeron of severe physical paig or
suffering; or the admdnistration or epplication, or threstensd dministration o¢ application, of mind- %
&ltering substances or other procedwes calculsted to disrupt profoundly the fenses'of the personality; or
the threst of imminent deeth; or the threat that another person will imminearly be tubjected to death,
revere physical pain or suffering, or the administration or epplicstion of mind-eltering substances or other
procedures caleulated to disupt profoundly the senses o personality,”
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JTF170-SJA
SUBJECT: Legel Brief on Proposed Counter-Resistance Strategles

() (U) Ceselswin the context of the federal torture statata and intezrogations is glso lacking, &5 the
- mzjority of the case law involving torture relates to tifhathcilloga!itycfbmtaltacﬁcamcdbythopoﬁce
to obtain confessions (in which the Court simply states that these confessons will be deemed as - :
involuntary for the purposes of admisgibility and due process, but does pet actually address torttre or the
Rigihth Amendment), orfhoAlichomdaimApt,inﬁ’hichfcd:rﬂcomuhawdcﬁnedthatmhnsea
offorce Guchregsiddm |0llt£ TS AT AT ping O a nod wilh [he conscn! OF ecqUIESCence ¢ 8 pub
officiz], Bee Drtiz v, Gramajo, 886 F.Supp. 162 (D, Mass, 1995)) canstituted tortore, However, no case
law on point within the context of 1€ USC 2340,

(3) (U) Finally, U.S, military personne] are subject to the Uniform Code of Military Justice, The
punitive exticles that conld potentially be violated depending on the circumstances &nd results of an
interrogation axe: Article 93 (cruelty and maltreatment), Article 118 (marder), Articls 119
(manslanghter), Article 124 (maiming), Article 128 (assaulf), Article 134 (comnmnicating a threat, and
pegligent homicide), and the inchoats offenses of sttempt (Article 80), canspiracy (Articls 31), accessary
after the fact (Article 78), and solicitstion (Article §2), Article 128 33 the article most 1ikely to bs violated
becanse e simple asszult can be consummated by an walawia) demonstration of violence which ereates in
the mind of another a reasanable spprebension of yecelving immediate bodily harm, snd 2 specific jutent
1o actually inflict bodily barm {s not required.

4, XS15: The counter-resistance techniques proposed in the JTF-170J2 memacandum are
lawful because trey do not Yiclas the Bighth Amendment 1o the United States Constitution or the federal

2 particular sitnation to achieve 1 Jephtimate governmentsl objective, and it was gpplied in 2 good faith
cffoct nndnolmalicionslyurudirﬁcaﬂyfo:ﬂnvaypmpmofmn:hgham;thopwpoeedwchniquﬁ
axc likely to pass coastitotional xmster, The federal tormure statute will not be violatsd so long as any of
the propoecd strategies are hot spwmcalbrimmmwunusevmphy;icalpainurmﬂ'aiugm |
prolonged mental barm. Assuraing that severe physical pain fs nox inflicted, absent any evidence that any
of these strategies will in fact canse prolonged and long lasting menta] barm, the proposed methods will
not violste the statuta,

(b)-(%f) R:ga:dingﬂleUniformCodeofMﬂiLazyJusﬁcc,‘thepmposn]tomh.pakeinthechm,
push Hghtly, and place 2 wet towel or hood over the detaines’s bead would conztitnte 3 per s6 violation of
Article 128 (Asgeut), Thrmming:daah:eewiﬂxdmﬂ:mayﬂmmﬁmuaﬁohﬁon of Andele 128, or

. tleo Article 134 (commnnicsting e fireaf), hmldbca&visabletoha\repemﬂnionm!mmmizyh '
~ edvance from the convening 2uthoriry, for military memben utilizing these methods,”

(c) €82 Specifically, with regard to Category I techniques, the use of mild end fear related
pprosches such z¢ yelling ar the detsines is not illegal bacause in order to communicate & threat, there
must 2lso exist &n intent to injure. Yelling st the detainee is legal so Tong aa the yelling is not dons with

1"
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JTF170-SJA
SUBJECT: Legal Brief on Proposed Counter-Resistance Stratepies

(@) (‘M% With repard to Category I mathods, the use of stress positions such &5 the propoged
standing for four honrs, the use of isolation for up to thirty days, and interogating the detsinee i an
environment other than the stapdard interrogztion booth ere 2]l legally perrmissible g0 long as no seyere
physical pain is inflicted gngd Pprolonged menta] harm Intended, and bcc;nj;; there 18 a Jegithmte-

caugr hmma-whhthcintanwnausepmlongedmmﬂmffming. 'Ihe:eisnologa]requirmmuba.t
d&mmrwﬁvcfmmddwppﬁm‘gb@ bmif:U.S.ComwahadtoruIconﬂ:ispmcequ
e .: i ! 8 s -

; : comation,
maintainhc&mlmndmﬂsinlhcumplndpmwbdh!hcddﬁnmmdthcgwds There s no illegality
mmmmghotmhbmmmmckmspuiﬁcreqnhmmmpmﬂdehth.nﬂymcqumfm
The nse of the detaines's phobia.siseqmllypemﬁssiblg

e —
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JTF170-SJA
SUBJECT: Legal Brief on Proposed Oopnttthsistxnce Strateples

5_(;;%?. RECOMMENDATION: T vecommend that the proposed wmethods of intesrogation be
epproved, 26d that the interropater be properly trained in the ae of the tpproved methods of
inmogation._Sincelholawmquires examination ohl]fadsundaatotalityd ccumstances test, 1
furtber yecommend that all propoged Interrogations jnvelving categary I and IT meshods pmst undergo a
legsl, medical, behaviors] acience, andim.elﬁgcnccmizwpﬁnr 10 their commencerhant,

6. (U) POC: Captaip Michae! Borders, x3536,

DIANE E. EEAVER
LTC, USA
Staff Judge Advocate

X

te




