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MEMORANDUM
TO: - Counsel to the President
FROM: Williom H. Tafc, Tv a7 -

SUBJECT: Comments on Your Fapexr on the Gensva Convention

The paper should make clear that che issue for
decision tha Pregident is whether the Goenava

apply to the conflict in Afghanistan in which U.S. armad
forcea are engaged. The President should know that a
decision that the Conventions do apply is consistent with
the plain language of the Conventions and the unvaried
practice of the United States in introducing its forces
into conflict over £ifty years. It is consiatent wich the
advice of DOS lawyers and, as far as is= known, the poaition
6f every other pazrty to the Conventions. It is consistent
with UN Security Council Resoluticn 1183 affirming that
%all parties to the conflict (in Afghanistan) are bound to

. comply with their cbligations under internatiomal

humanitarian law and in particular the CGensva Conventions

.wm-* It is not inconsistent with the DOJ epinion that the -

¢onventions generally do not apply to our world-wide effort
ro combat terrorism and to bring al Qaeda members to ’

 justice. '
Prom a poliey standpeoint, a decimion that the /
Convenitions apply provides the best legal basis for ‘

treating the al Qaeda and Taliban detainees in the way we
intend té treat them. It demonstrates that the United
states bases its conduct not just on its policy preferences
but on its international legal obligations. Agreement by
all lawyers that the War Crimes Act does not apply te our
conduct means that the risk of prosecution under that
statute is negligible. Any small benefit from reducing it
further will be purchased at the expense of the men and
women in our armed forces that we gend into combat. A

- decisjon that the Conventions do not apply to the conflict

in Afghanistan in which our armed forces are engaged




deprives our groops there of any claim to the protection of
‘the Convention in the event they are captured and weakens

. . the pmtectians afforded by the Conventions to QuT troops
: - in future _c_:g.b‘nﬂicts.

-

The structure of the paper suggesting 2 discinction
between ouUr conflict with al Qmeda and our conflict with
the Taliban does not conform to the structure of the
conventions. The copventions call for a decizion whether
they apply to the conflict in Afghanistan. 1f they do,
their provisions are applicable to al) persons involved in
that conflict - al Qaeda, Taliban, Northern Alliance. U.5.
vroops, civilians, atc. If the Conventions do not apply te
the conflict, po one involved in it will enjoy the benefit
of their protections as a mattex of lavw. ;
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Status of Legal Discussions I#
Application of Geneva Convention to
. Tsiiban and ai Qacda

1 jor & War Cri Act Liabili .,
| Allhwyersinvnlwdinﬂamdismssionsagmmtme‘%rbﬁmﬂmmnm v
apply W any mﬁm‘Enkcnhy 1.8 officials with respect to al Queda or Taliban

17

m DO lawyess have g:dm:luded a5 matter of law that our conflict with al Qaeda,
lless of where itixmﬁedout.ismtcuvemd by GPW.- Lawyers from DOP,

Afj not to particular individuals ov groups.

m . m JCS lawyes do not ohjest *3egal conclusion, provided that JC§" policy
——————"ODCEIRS AT m:sﬁmm that (1) the U.S, will mreat all detainees as if the . \
. convention zpplied; (2) emphasize the importance W& attach to the convention; and A H :
(3) emphasize our expectation that a1l ather countries will trear our axmed forces ‘a 3 'i
consistent with the convention. v .3 LS tx ]
3. Appligabil W -t With the Tali \i L *ré
. » AT
n nm.wacmnvmwmwmqummmmm«mw % 1 1% -
suspend GPW as berween MU.S.mdAfghmistm hased on a conclusion that 3¥ 3 .
.ﬁ! '““ i‘lﬁﬂldl“l: '. Y 44 i
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I ' ‘ aprec that Taliban detainces will not
- henefit at all from GEW, whether or not GEW 38 suspended.




. believe thatitis desirable to adhere to the President’s determination of o T 48
with the Taliban in order 0 1o mtlayte

January 18 that GPW does nat apply to our co jet
provide the best possible Jevel of protection against misapplication of the War Crimes | .4 -

. Act. OVP,DOD and WHC lawyers agree that the President’s Jamary 18
e determination provides the best possible level of pratection.

4. PQW Status

A The lawyers imvolved all agree that al Queda or Taliban soldiers are presumptively
not POWSs, consisteat with the President’s determination of January 18.

5. Further Screening '

% DOJ, WHC, und OVP lawyess beliove thot-tho Bresident has-definiiively detesmincd | o
that al Qasda. and Taliban soldiers who come under U.S. control are not entitled to ::::3
PQW [ah = Sarthar belisvs-tha hic-datel oo ir.copeiuset -
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are peeded for fimther ufmde:edlanalibmdeumﬁ.
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A ¥ T eve that non-~
any prisoner determined not 1o be an
yecause he is o Yaw Jevel recruit who poscs 1o
relevant information. ' .
= DOD, JC3 and DOS lawyers believe that, in the nlikely event that “doubt should
arise” as to whethers i detainee does not qualify for POW status, we showld
be prepared to offer additional screcaing on & case-by-¢ase basis, either pursuant o
. . Article § of GPW (1 the exteat the coavention applies) of consistenr with Article 5 L.
=t Ml Soan_Sire walosiinad, Xl ] o e
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, \ 6. CIA Issuss
w deeo | M The hwyus_involvedall apres that the CIA is bound by the same legal regtrictons 23 ‘5?/ '

P 1 = the U.S. military.
e ® fhey further agree that the CTA. enjoys the same high level of protection from Hability
oo be-] | gnder the War Crimes Act as the U.S. military.

GE'W's protections do not applyas 1

L amd CLA lawyers believe that, to the cxtent that
oy maner of Jaw but thosc protections are applied 25 2 matter of policy, it is desirable to
on to the CTA. The other Jawyess

- circumscribe that policy 5o 45 to timit its applicat
l involved did not dissgree with or object to CIA's view. .
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» DOS lawyers believe this conclusion is desirable from a
'domestic and intermational law standpoint because ic
provides the best legal basis for our intended treatment
of the detainees and strengthens the Geneva Convention

protections of our forces in Afghanjstan and other
~. —eonflicts.

» DOS lawyers fuxther believe this conclusion is
.. appropriate for policy reagons because it emphasizes thatr
" aven in & new sort of conflict the United Stcates baszes
~ jus conduct on its international treaty cbligations and
. fhe rule of law, not just on its policy prefersnces.
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